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Sixty-Second Annual Report Of Interstate 
Commerce Commission To Congress 


The Commission has released its Sixty-second annual report to 
Congress, covering the period from November 1, 1947, to October 31, 
1948. Some of the matters of interest contained in the report are set out 
below : 


Transportation During The Year 


Under this heading the Commission gives a rather comprehensive 
review of the over-all transportation situation during the year. Because 
of its general interest the text is quoted rather fully. 


The general condition of inflation through which the country has 
been passing has had a particularly marked effect on our work during 
the year covered by this report. Carrier costs have mounted continu- 
ously and at times abruptly. Intervals between applications for gen- 
eral increases in rail freight rates have been of short duration. Since 
the middle of 1946, we have rendered six decisions on such applications. 
Three of these decisions have been rendered since the date of our last 
annual report. It has been necessary, in this succession of emergencies, 
to dispose of the applications with all possible expedition. Interim and 
temporary increases have been granted to afford early relief, pending a 
more complete examination of the railroads’ proposals in the light of the 
requirements of the act and of the national transportation policy. In 
this examination we have forecast the carriers’ needs with all possible 
care, have considered the possible effects of increases in rates on the 
revenues of the railroads, and have endeavored to distribute the burden 
of increased costs among commodities and among sections of the country 
in such ways as to produce rates which, so far as was possible in pro- 
ceedings at once urgent and of great scope, we could consider just and 
reasonable. 

Each step during the year has been taken with a realization of the 
great responsibility we bear both to the public and the carriers. It is 
true that the general level of wholesale prices in August 1948 was 110 
percent higher than in 1935-39, while the rail freight rates, with the 
increases which we have authorized, average only about 44 percent higher 
than the general level of rates in effect on June 30, 1946, or, in fact, in 
1939, and that revenue per ton-mile, 0.921 cents in June 1946, was 1.261 
cents in July 1948, or only 37 percent more. There are, nevertheless, 
disquieting features in connection with these increases. They, with in- 
creases granted in other proceedings, have resulted in advances in cer- 
tain rates of much more than 44 percent. We also are deeply sensible of 
the contributions of such increased rates to the general condition of in- 
flation and of the fact that any substantial increase in transportation 
charges, even in a period of rising prices, has serious repercussions on 
the economy of the country as a whole, on sections, and on particular 
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shippers. There also is the consideration that downward adjustments 
of certain important elements of carrier costs in the event of a substan- 
tial decline in the present level of business activity would be both slow 
and difficult, with the result that the railroads more than other agencies 
of transportation, and shippers dependent on rail service, will face added 
difficulties. 

Widespread increases in wages which resulted in substantial addi- 
tions to railroad expenses and concerning which, of course, we had no 
voice, were made prior to the presentation to us of applications for in- 
creases in rates. Higher fuel and other increased costs also were in- 
volved in these applications. No immediate alternative to large and 
successive increases existed, however, if the railroads were to have the 
relief to which they were entitled under the act and which was essential 
for the maintenance of adequate rail service in peace and in national 
emergencies. We have recognized the responsibility of the railroads, in 
this connection, to initiate reductions in particular rates which, in their 
interest and that of shippers, will remove or modify increases which may 
prove to have especially harmful effects. The way is open, of course, for 
the filing of such petitions or complaints respecting particular rates 
which shippers may feel justified in placing before us. 

There was a slight increase in revenue tons carried and in ton-miles 
in the 9 months ended July 1948 as compared with the same period of 
the preceding year. An index of revenue ton-miles in the first 6 months 
of this year stood at 193 (1935-39—100), or slightly above the Federal 
Reserve Board index of industrial production, which stood at 190 (not 
seasonally adjusted). Freight revenue in those 9 months has been con- 
sistently and substantially above the level of the same months of the 
preceding year. Carloadings of miscellaneous traffic (largely manu- 
factures) have declined slightly, however, and carloading of less-than- 
carload traffic have fallen materially in the 11 months ended September 
1948. The latter traffic, especially subject to diversion to other means 
of transportation, is at a level substantially below the production index. 
In each of the 9 months, the volume of passenger traffic (other than 
commutation traffic) has been materially less than in the corresponding 
months of the preceding year, but the over-all percentage decline in 
revenue has been substantially less than the percentage decline in traffic. 

For a number of reasons, the railroads in their own interests must 
not rely or expect us to rely solely on what their cost sheets show. Rate 
increases may be carried to the point where they are largely self-defeat- 
ing. Viewed from a broader standpoint, continuing and large advances 
in rates work changes in the national economy which, on the whole, 
should be avoided where possible. Whether transportation is cheap or 
dear in terms of other prices, the flow of goods into our characteristically 
national markets and the economies flowing therefrom will be checked. 
As we said in our last annual report: 


Decentralization or relocation of industries, and to an extent of 
population, the use of substitutes, recourse to foreign markets, and 
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diminution of tonnage or travel and of revenue therefrom, are con- 
sequences when the price of transportation is forced upwards by 
costs to a level which the traffic will not bear. 


While not unmindful of the many efforts which railroads individu- 
ally and to some extent collectively are making to increase the efficiency 
of particular operations, and while appreciative of the fact that most 
railroads face difficulties in securing outside funds with which to effect 
cost-reducing fixed improvements, we are of the view that much more 
must be done to increase the efficiency and reduce the costs of railroad 
operations. Opportunities of this kind extend from the multitude of 
minor day-to-day operations to large-scale changes in practices which re- 
quire both careful planning and substantial capital investments. Lapses 
in operating procedures which lower standards of services are costly to 
correct and discourage the use of rail service. A thorough searching out 
of better ways of doing these lesser things which constitute a railroad’s 
day’s work must be undertaken. Bold experimentation with new de- 
vices and methods seems also to be required in some instances. The 
cooperation of employees, from top to bottom, is a first essential for suc- 
cessful determination of where weaknesses lie and for the application of 
remedial steps. Imagination and ingenuity must be brought to the task. 
The responsibility for effecting improvements lies directly with the rail- 
roads. It will be our purpose, however, to furnish such help as may be 
possible. 


Commenting on the car supply at this point the Commission pointed 
out that a program calling for the construction of 10,000 cars a month 
was inaugurated in February 1947, and said: ‘‘It is recognized now in 


some quarters that a higher rate of production is needed.’’ The report 
continues : 


An illustration of the effect of rate increases on Traffic and revenues 
is provided by the experience of the Railway Express Agency, Ine. In 
recognition of sharply rising costs and of the losses being incurred by 
the railroads in handling express traffic, we permitted an increase of 20 
cents per 100 pounds in the Agency’s first class less-than-carload rates, 
effective on December 13, 1946; a further increase equal on the average 
to about 34 cents per shipment went into effect on October 25, 1947; a 
still further increase of about 10 percent became effective on January 
22 of this year. Less-than-carload shipments fell from 231.5 million in 
1946 to 189.3 million in 1947, or 18.2 percent, while the aggregate reve- 
nue increased less than 2 percent; in the first half of 1948 the number 
of such shipments was 22.8 percent below that in the same period of 
1947, while the revenue earned was only 0.7 percent greater. All busi- 
ness indexes indicate that the potential demand for express service has 
been at a peak level in the period following these increases. Shipments 
by parcel post have gone up sharply. Reductions in expenses incident to 
the smaller scale of operations have been a principal factor in enabling 
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the Express Agency to advance its payments to the railroads and other 
carriers, not including airlines, by 24.0 percent on less-than-carload 
traffic, 1947 compared with 1946, and about 4 percent further in 1948, 
based on the record of the first 6 months. The express privilege pay- 
ments rose from 22.51 percent of total less-than-carload revenues of the 
Agency in 1946 to 29.58 percent in the first half of 1948, but the latter 
percentage falls below what is generally considered to be required to re- 
munerate the railroads adequately for costs they incur in behalf of this 
traffic. 

Intercity motor carriers of property have transported a larger vol- 
ume of traffic in the period since our last report than in any other similar 
period. Their present volume of business reflects the high level of pro- 
duction in the country and presumably some new diversions of traffic 
from the railroads by reason of rate and service considerations. These 
carriers are now in a more favorable strategic position in relation to the 
railroads than generally has been the case in the past. Wage rates and 
equipment, parts, fuel and other costs have risen during the year. 
Some advances in motor rates have occurred during the year. The op- 
erating ratio of all intercity class I motor carriers has declined from 96.4 
percent in 1946 to 95.1 percent in 1947, and from 94.6 to 93.7 percent 
in the first quarter, 1948 compared with 1947. For common carriers of 
general commodities, the largest group, this ratio has declined from 96.6 
percent in 1946 to 95.2 percent in 1947, and from 94.5 to 93.5 percent in 
the first quarter, 1948 compared with 1947. Revenue per ton, $8.31 in 
the first quarter of 1947, was $9.21 in the same quarter of 1948, or 10.8 
percent higher.!. For common carriers of general commodities this aver- 
age was $10.86 in the first quarter of 1947 and $12.51 in the same quarter 
of 1948, or 15.2 percent higher. These comparisons are affected, how- 
ever, by duplications in reported tonnage and by possible changes in the 
composition of the traffic handled and in the average haul per shipment. 
Recent and prospective increases in wage rates and in other costs are 
leading to applications for further general increases in rates in some 
areas. Production of motor equipment of improved design has been at a 
high level, but data as to purchases during the current year by class I 
and other for-hire carriers are not at hand. While adequate evidence is 
not available, it appears that private motor trucking has increased dur- 
ing the year. 

Class I motor carriers of property engaged in local transportation 
experienced a smaller increase in revenue than did class I intercity car- 
riers, 1947 compared with 1946, and the first quarter of 1948 compared 
with the same quarter of 1947. Their average operating ratio was 95.5 
percent in 1946 and 95.0 percent in 1947; in the first quarter of 1948 it 
was 96.7 percent compared with 94.5 percent in the corresponding 
quarter of 1947. 

Intercity motor carriers transported 0.7 percent fewer intercity 
passengers in the first 6 months of 1948 than in the same period of 1947. 





1 Revenues per ton per carrier of class I railroads in the same quarters were 
$2.46 and $2.82 or 14.6 percent higher in 1948 than in 1947. 
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Their operating revenues from this traffic increased 2.6 percent. Ex- 
penses of all operations increased 7.5 percent. Vehicle-miles operated 
in this service advanced 2.0 percent. The operating ratio was 89.3 per- 
cent in the first half of 1947 and 92.7 percent in the same period of 1948. 
The loss in volume of traffic has been materially less than the loss in- 
eurred by the railroads in the same period. Scattered increases in fares 
have been made during the year. New equipment of advanced design is 
more generally available than it was a year ago. 

Local or suburban carriers experienced changes in revenues and 
expenses and in number of passengers carried, generally similar to the 
changes indicated above. Their operating ratio, 92.5 percent in the first 
half of 1947, was 95.7 percent in the same period of 1948. 

Water carriers subject to our jurisdiction in the coastwise, inter- 
coastal, and Great Lakes trades generally have not been able to make 
much progress in dealing with the extremely difficult conditions, includ- 
ing high costs, which have confronted them since the war. Stoppages of 
service because of labor-management differences have been costly to all 
sides and have crippled efforts of the carriers to rehabilitate themselves. 
We have been keenly mindful of the problems and needs of these car- 
riers and of the important defense role which the vessels of certain of 
these carriers have played, and have taken and will continue to take such 
steps as are possible under the act to assist them in regaining lost 
ground. In Increased Freight Rates, 1947, 270 I. C. C. 403, at pages 441- 
445, we pointed out that the responsibilities to the entire family of car- 
riers and to shippers which the act and the national transportation 
policy place on us set serious limits to what we may do in the interest of 
a particular form of transportation. Changed conditions make it neces- 
sary to add, in frankness, that in some respects the prewar pattern of 
operations may be beyond restoration. 

Generally carriers on our inland waterways have fared better, 
despite large increases in costs. Use of labor-saving, modern equipment 
to an increasing extent and concentration largely on shipments which 
involve relatively low terminal handling costs have been factors in the 
success generally being achieved by these carriers. 


There was relatively little change in the volume of business done 
by freight forwarders in 1946, 1947, and the first quarter of 1948. The 
transportation revenues of these companies, however, increased 20.1 
percent, 1947, compared with 1946, and 13 percent in the first quarter of 
1948 compared with the same quarter of 1947. We authorized the for- 
warders to increase their rates simultaneously and ratably with increases 
in the rates of the carriers whose services they use. Payments for trans- 
portation purchased have remained, therefore, substantially constant at 
about 77 percent of the revenues collected from the public. The aver- 
age charge per 100 pounds was 49.7 percent higher in the first quarter 
of 1948 than it was in the first quarter of 1946; per shipment, the aver- 
age charge had increased 55.1 percent. Operating expenses were 17.8 
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percent higher in 1947 than in 1946 and 18.3 percent higher in the first 
quarter of 1948 than in the same quarter of 1947. Net income after 
provision for income taxes almost doubled in 1947, but was down 10.9 
percent in the first quarter of 1948 under the same quarter of 1947. 

Common earriers of crude and refined oils by interstate pipe lines 
have continued to show a substantial increase in volume of business and 
revenues. We noted in Docket No. 26570, Reduced Pipe Line Rates and 
Gathering Charges, 272 I. C. C. 375, decided September 24, 1948, that, 
in sharp contrast to the upward trend in the rates of other common ear- 
riers, there was a reduction of more than 40 percent, 1933 to 1947, in the 
rates on crude oil of representative pipe lines. Average revenue per bar- 
rel of oil originated, both crude and refined, has declined from 23.56 cents 
in 1940 to 20.10 cents in 1947, or 17.2 percent. Our investigation, insti- 
tuted in 1934 and leading to our first report in the above-mentioned 
proceeding, 243 I. C. C. 115, initiated a downward trend in rates which 
has been continued on a voluntary basis. The unprecedented demand 
for petroleum products during and since the war has improved the aver- 
age load factor of the lines materially and has led to the construction of 
new lines. The net additions made by reporting carriers amounted to 
about 6,000 miles in 1946 and 1947. Considerable construction occurred 
in 1948, and other lines will be laid as soon as pipe becomes available. 
A substantial mileage of interstate refined oil lines is not covered in re- 
ports to us. 

We have referred in our last two annual reports to strikes in indus- 
try and transportation and to their efforts. In May of this year (1948) a 
serious crisis in labor-management relations in the railroad industry led 
to the issuance of a temporary restraining order, followed by a prelimi- 
nary and a permanent injunction, requiring that a strike then imminent 
not be carried out, and to the President’s taking possession and assuming 
control of the railroads, through the Secretary of the Army, on May 10. 
Thereafter, the earlier findings of a fact-finding board were accepted, 
with minor amendments, by the three operating unions involved. The 
railroads were returned to private control on July 9. Subsequent wage 
negotiations have been referred to earlier herein. Two other emergencies 
have led to the taking over of the railroads in recent years. One developed 
in December 1943 and the other in May 1946, when rail service ceased 
almost completely for 2 days. This latest emergency and the measures 
taken in coping with it lend further weight to the observation in our 
report for 1946 that ‘‘the public interest requires a careful new appraisal 
of the possibility of avoiding strikes in transportation without unduly 
trespassing on the rights of contending groups. ‘‘The problem,’’ it was 
added, ‘‘is not one which can be solved entirely by additional legislation; 
a large share of responsibility necessarily rests on carrier management 
and the leaders of organized labor.’’ While other forms of transporta- 
tion subject to our jurisdiction have experienced stoppages, some of 
serious extent, in the year, their labor-management relations are now 
subject to the provisions of new Federal legislation. 

The decision of the Supreme Court in Federal Trade Commission V. 
Cement Institute, 333 U. S. 683, is causing concern to some carriers and 
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shippers. The finding that the absorption of freight charges by shippers 
is unlawful under the circumstances there presented is considered to 
have divergent effects on the several agencies of transportation and in 
some quarters is believed likely to lead to permanent and possibly far- 
reaching shifts in the location of industries. 

The transportation tax continues to yield large revenues: $246,323,- 
000 in the year ended June 30, 1948, in the case of the tax on passenger 
travel, and $317,203,000 in the case of the tax on property transporta- 
tion. The tax on the transportation of oil by pipe line yielded $18,773,- 
000. This method of taxation discriminates against long-haul shippers 
in reaching common markets in competition with short-haul shippers 
and adds to the difficulties of for-hire carriers in their competition with 
private transportation by automobile, truck, or vessel. In view of this 
discrimination, and of the greater opportunities enjoyed by such private 
transportation since the war, it appears reasonable to question whether 
continued use of for-hire carriers for tax-collecting purposes is justified. 


Progress Of The Railways—Operating Efficiency And Financial 
Position, 1921-22 and 1946-47 


The report under this heading states that comparisons of the operat- 
ing efficiency and financial position of the railroads following the First 
and Second World wars reveal some very interesting and, in many re- 


spects, favorable changes. 

In the postwar years 1946-47 the report shows that the average 
revenue load per freight car was roughly 5 to 6 tons above the load in 
1921-22, or 20 to 25 percent higher. Revenue freight trainloads and 
freight train speeds were also greatly improved. Although there were 
large increases in railway operating revenues in the years following 
World War Two over the previous postwar period, increases in operat- 
ing expenses largely canceled out any favorable effects from such in- 
creases. 

Other comparisons shown by the report are as follows: 


By the end of 1946, owing to reorganizations and voluntary reduc- 
tions already referred to, the funded debt of the class I roads had fallen 
to $7,892,000,000 and by the end of 1947 had declined another $200,000,- 
000. The funded debt at the end of 1946 was $1,847,000,000 under that at 
the end of 1921, and at the end of 1947 was about $2,000,000,000 under 
the figure at the end of 1922. Percentage wise, the decrease of 1946 under 
1921 was 19 percent and of 1947 under 1922, 21.3 percent. The per- 
centage reduction of interest charges was even greater, 1946 showing 
a drop of $102,000,000 or 22.4 percent under 1921 and 1947 declining 
$132,000,000 or 28.8 percent below 1922. Partly because of this decrease 
in interest charges, there were also substantial declines in the amounts 
of fixed charges in both 1946 and 1947 under 1921 and 1922, respective- 
ly. The failure of net income in 1946 and 1947 to show very much im- 
provement over 1921 and 1922 renders these decreases in interest and 
fixed charges especially significant. In 1946 the net income available 
for fixed charges of $796,000,000 was about $136,000,000 below that in 
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1921 and was $204,000,000 below the figure in 1922. At the end of 1947 
the $965,000,000 available for fixed charges was approximately $35,000. 
000 below the level of 1922 though $33,000,000 above the figure for 
1921. It is apparent, therefore, that reductions in total fixed charges of 
$147,000,000 between 1921 and 1946 and of $193,000,000 between 1922 
and 1947 were major factors in preventing very substantial decreases in 
1946 and 1947 net income under the figures of a quarter of a century 
ago. 


Government Operation Of Carriers 


The report includes the following statement concerning Govern- 
ment operation of the carriers: 


On May 10, 1948, the President issued Executive Order 9957 taking 
possession and assuming control, through the Secretary of the Army, 
of most of the railroad transportation systems of the Nation. This 
action was taken when it became apparent that three railroad brother- 
hoods would not accept the findings and recommendations of an Emer- 
gency Board created by the President under the Railway Labor Act, and 
that a strike which had been called for 6 a. m., May 11, 1948, would 
otherwise take place. As a means of assuring continued operation of the 
transportation systems of the affected rail carriers, the Government ob- 
tained a temporary restraining order in the District Court of the United 
States for the District of Columbia, directing officers of the three rail- 
road brotherhoods to withdraw the strike notice. On the issuance of 
the temporary restraining order the strike call was rescinded. The 
temporary restraining order was replaced by a temporary injunction on 
June 10, 1948, and a permanent injunction was issued on July 2, 1948. 

On July 8, 1948, the White House announced the settlement of the 
controversy between the railroads and the three railroad brotherhoods, 
and on the following day the Secretary of the Army terminated Govern- 
ment control of the railroad properties effective at 4 p. m., July 9, 1948. 
Normal railroad operations were conducted during the period of Govern- 
ment control. 

As a result of control by the Director of the Office of Defense 
Transportation of the motor-carrier transportation systems of 103 motor 
carriers named in Executive Order 9462 dated August 11, 1944, Public 
Law 880 (80th Congress), was enacted on July 2, 1948, providing for 
the establishment of a Motor Carrier Claims Commission to hear and de- 
termine claims of the motor carriers described in the Executive Order. 
As originally enacted Public Law 880 provided that the Motor Carrier 
Claims Commission ‘‘shall receive claims for a period of six months 
after the date of enactment of this Act, and not thereafter.’’ Public 
Law 880 carried no appropriation and the members of the Motor Car- 
rier Claims Commission have not been appointed. 

During the recent special session of Congress, Public Law 880 was 
amended to provide that the Motor Carrier Claims Commission shall 
receive claims for a period of 9 months after the date of the enactment 
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of Public Law 880. Under the provisions of Public Law 880 the At- 
torney General or his assistants will represent the United States in all 
claims presented to the Motor Carrier Claims Commission. 


Railroad Reorganizations 


The Commission reviews, under this section, the reorganization pro- 
ceedings filed and acted on during the year. It points out that since 
section 77 of the Bankruptcy Act was passed 56 proceedings have been 
instituted, and that reorganization has been completed in 27 cases and 
the proceedings have been discontinued in 14 eases. 

Recent changes in the law are discussed as follows: 


Under the provisions of section 3 of Public Law 478 (80th Congress) 
approved April 9, 1948, it is our duty with respect to any plan of re- 
organization approved by us under section 77, which on the date of 
enactment of the law is before any district court for approval or con- 
frmation, upon the petition of any party to report to the court any 
changes or developments which have occurred since December 31, 1939, 
which were not provided for in the plan and which, in our opinion, 
make it necessary or expedient for us to reexamine, reconsider, and re- 
vise such plan in order that it may be fair and equitable. Upon filing 
of such a report the court is required to return the plan to us. A fur- 
ther hearing is required on a plan so returned, and the law specifies 
numerous factors which we must consider in reviewing the plan. 

Similarly provision is made in the same law whereby parties may 
obtain the return to us of plans which we approved subsequent to the 
date of enactment of the law, upon petition filed more than 18 months 
after our certification of the plan to the court or after an order disposing 
of a like petition, but before confirmation of the plan in order that we 
may consider the effect of changes in conditions occurring since our ap- 
proval of the plans. Similarly the court may return to us, plans which 
we approved after the date of enactment of the law upon the petition 
of any party filed at any time prior to confirmation, without calling for 
a report from us. 

No plans have been returned to us under these provisions. 


Voluntary Reorganizations 


In recent reports we have discussed the need for a procedure for 
railroad reorganization which would afford to managements which fore- 
saw the approach of financial difficulties, an opportunity for free nego- 
tiation between the companies and their security holders with a view to 
avoiding insolvency. We stated our belief that such procedure might 
be prescribed by an amendment to the Interstate Commerce Act and 
described certain pending legislation which was intended to accomplish 
this purpose. 

During the past year, the Congress adopted and the President ap- 
proved, on April 9, Public Law 478 (80th Congress), section 2 of which 
constituted an amendment of the Interstate Commerce Act, designated as 
section 20b, providing procedure for voluntary modification of railroad 
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securities and the instruments under which they are issued, generally 
conforming to our previous recommendations. 

Public Law 478 declares that the law is adopted in aid of the nation- 
al transportation policy of the Congress to assure, insofar as possible, 
continuity of sound financial condition of common carriers subject to 
part I of the Interstate Commerce Act, to enhance the marketability of 
railroad securities impaired by large and continuing accumulations of 
interest on income bonds and dividends on preferred stock, and to en- 
able such common carriers, insofar as possible to avoid prospective 
financial difficulties, inability to meet debts as they mature, and insoly- 
ency. To aid in accomplishing these ends, the new section 20b provides 
that it shall be lawful for a carrier as defined in section 20a(1) of part 
I of the act, with our approval and authorization, to alter or modify any 
provision of any class or classes of its securities or of any mortgage, in- 
denture, deed of trust, corporate charter, or other instrument pursuant 
to which any class of its securities shall have been issued, or by whica 
any class of its obligations is secured. Alteration of equipment obliga- 
tions is not permitted. 

Proceedings under the new law are instituted as provided in para- 
graph (1) through the filing of an application with us by the carrier 
whose securities are proposed to be modified. We are required by para- 
graph (2) to hold a hearing on the application, and we may issue rules 
and regulations governing such applications. By our order of May 235, 
1948, we issued such regulations. 

If, after the hearing, in addition to making (in any case where the 
alteration involves an issue of securities) the findings required by para- 
graph (2) of section 20a, not inconsistent with paragraph (1) of see- 
tion 20b, we find, subject to such terms and conditions and with such 
amendments as we determine to be just and reasonable, the proposals are 
within the scope of paragraph (1), will be in the public interest, will be 
in the best interests of the carrier, of each class of its stockholders, and 
of the holders of each class of the obligations affected thereby, and will 
not be adverse to the interests of any creditor not affected thereby, we 
may cause the carriers to submit the proposed alterations to the holders 
of the affected classes of securities for acceptance or rejection. The 
letters, circulars, and all financial and statistical statements used in 
soliciting the assents must be submitted to us for our approval before 
they are used. 

We are required, if we find that the alterations have been assented 
to by the holders of at least 75 percent of the total principal amount 
or number of shares outstanding of each of the affected classes of securi- 
ties, to issue an order authorizing and approving the alterations upon 
the terms and conditions, and with such amendments as we may have 
determined to be just and reasonable. The alterations so approved will 
become binding upon the date fixed by us, upon each holder of any 
security of the carriers of each class affected and upon the trustee or 
any other party to any instrument under which any such class of obli- 
gations shall have been issued or by which it is secured. We may re- 
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quire the assents of a greater percentage of holders of a class of security 
of which 75 percent is held by less than 25 holders. 

Paragraph (3) of the act provides, among other things, that in 
determining whether the requisite percentage of the holders of each class 
of securities affected by the plan has assented, any security which secures 
any evidence of indebtedness of the applicant or of any company con- 
trolling or controlled by the applicant shall be deemed to be outstanding 
unless we conclude that the proposals do not materially affect the inter- 
ests of the holder of such security. Where such security is deemed to be 
outstanding, and it is pledged as security under a mortgage or other 
instrument pursuant to which evidences of indebtedness are outstanding, 
assent to the proposal may be given only by the holders of a majority in 
principal amount of such evidences of indebtedness. If it secures an 
evidence of indebtedness not issued under a mortgage or other instru- 
ment, assents shall be by a majority of the holders of such evidence of 
indebtedness. Under this section a security or evidence of indebtedness 
shall not be deemed to be outstanding if we determine the assent of the 
holder to be within the control of the carrier or any person controlling 
the carrier. 

Under further provisions of the law, alterations authorized by us 
under its provisions may be made without securing our approval under 
any other section of the Interstate Commerce Act and without securing 
approval of any State authority. Our authority, under this section, is 
not required for an alteration which a carrier may lawfully make in any 
other manner. It is provided that the negotiability, of any security of 
any carrier or of the obligations of any carrier which has assumed lia- 
bility in respect thereto shall not be affected in any way. 

The provisions of paragraph (6) of section 20a of the Interstate 
Commerce Act requiring notice to the Governors of the States in which 
the carrier operates, and according the State public service commissions 
and other appropriate State authorities the right to make representa- 
tions in the proceedings, are made applicable to proceedings under the 
new law. 

Paragraph (13) of the law provides that we may approve an appli- 
cation by carriers which were in equity receivership or in process of re- 
organization under section 77 of the Bankruptcy Act on the date of 
enactment of the law, provided permission for the filing of such applica- 
tion is granted by the district judge before whom the proceedings are 
pending. We can approve such an application by a carrier in equity 
receivership only if on the date of enactment of the law, no order con- 
firming the sale of the carrier’s property has been entered, or by a car- 
rier reorganizing under section 77 of the Bankruptcy Act, only if on 
such date a plan has not been finally confirmed. 

In presenting the petition to the district court for permission to 
institute proceedings before us under the new law, the carriers are re- 
quired to present to the court, among other things, assurances satisfac- 
tory to the court of the acceptance of the plan from holders of at least 
25 percent of the totals of all securities including not less than 25 per- 
cent of the total of all claims affected by the plan. Upon granting the 
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requested permission, the section 77 proceedings shall be suspended until 
we notify the court of the approval of the proposals or of their with- 
drawal, or that a period of 12 months has elapsed since the filing of 
such application with us without our approval of any plan of alteration. 
In the event of approval of the plan the court will take appropriate 
steps to dismiss the proceedings pending before it. If the proposals are 
withdrawn or the period of 12 months elapses without their approval, 
the equity receivership or reorganization proceedings under section 77 
will be resumed. 

Since the enactment of this legislation there have been filed with us 
applications by 8 carriers for our approval of proposals to alter the pro- 
visions of outstanding securities. 


Freight Rate Increases 


The report discusses the freight rate increase cases as indicated, in 
part below: 


Increased Freight Rates, 1947 


The railroads initially sought (July 3 and 23, 1947), a general basis 
of increases upon existing freight rates of 25 percent within eastern 
territory and interterritorially between eastern and other territories; 
and 15 percent within and between southern and western territories, as 
defined in their petition, such general increases being subject to numerous 
stated exceptions and limitations upon the maximum amount of the in- 
creases on various commodities. By amendment September 5, 1947, 
petitioners enlarged their request so as to seek authority to make in- 
creases of 38 and 28 percent, respectively, similarly distributed among 
the territories. Their petition and amendments thereto were based upon 
increased operating expenses resulting chiefly from increased wages of 
employees and increased costs of railway materials and supplies. The 
water carriers and freight forwarders asked for similar relief. 

Our last annual report contained an avcount of the institution of 
this investigation and of our first interim report in this proceeding, Ex 
Parte No. 166, of October 6, 1947, 269 I. C. C. 33, in which we authorized 
a temporary interim increase of 10 percent on all basic freight rates and 
charges of petitioning railroads, water carriers, and freight forward- 
ers, * * *. The increased rates published responsive to this decision 
became effective October 13, 1947. 

Further hearings were held beginning November 3, 1947, and con- 
tinued until December 1, 1947, at various points throughout the country. 
Further hearings were resumed in Washington, December 8-13, 1947. 
and were followed by oral argument December 15-20, 1947. 

On December 3, 1947, the railroads further amended their petition 
so as to request authority to increase their freight rates and charges by 
substituting a new schedule of proposals, which, in general, added 3 
percent to the increases previously requested in their petition as amend- 
ed September 5, 1947, making the general increases 41 and 31 percent 
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instead of 38 and 28 percent, respectively, and similarly the exceptions 
and maximum limitations were increased. 

On December 29, 1947, we issued our report on further hearing, 270 
I. C. C. 81, authorizing a temporary increase of 20 percent (with certain 
exceptions) on all basic freight rates and charges, including rates for the 
transportation of milk and cream in passenger service, until June 30, 
1948, unless sooner modified or terminated, to be substituted for the 10- 
percent and other interim increases authorized in our first report of 
October 6, 1947. 


On April 13, 1948, we issued our supplemental report on further 
hearing, 270 I. C. C. 93, authorizing various temporary increases in 
basic freight rates and charges to be substituted for the temporary in- 
ereases authorized in our report of December 29, 1947, 270 I. C. C. 81. 
The increased rates published responsive to this decision became effective 
May 6, 1948. 

In general, the increases authorized in our report of April 13, 1948, 
were as follows: 30 percent within eastern territory and 25 percent be- 
tween eastern territory and other territories; 25 percent within southern 
territory and within zone I of western trunk-line territory and between 
those territories and other territories; and 20 percent within western 
territory (except zone I of western trunk-line territory) ; all subject to 
stated limitations as maxima. Additional increases were authorized on 
coal, coke, and iron ore. Rates and charges for protective service were 
authorized to be increased 10 percent. 

On July 27, 1948, upon further consideration, we issued our final 
report and order, as modified by amendatory order August 5, 1948, and 
by second amendatory order of August 13, 1948, 270 I. C. C. 403. In 
this report we modified in certain respects the increases in basic freight 
rates and charges of petitioning railroads, water carriers, and freight 
forwarders which had been authorized in our report of April 13, 1948. 
The modifications included both increases and decreases and superseded 
the increases authorized in our report of April 13, 1948. The increased 
rates published responsive to this decision became effective August 21, 
1948. 

In general, the percentage increases remained the same as those 
authorized in our report of April 13, 1948, except that between western 
territory, other than zone I of western trunk-line territory, and zone 
I of western trunk-line territory, the increase authorized was 221% per- 
cent instead of 25 percent. Additional increases were authorized on 
coal and coke. Rates and charges for protective service were authorized 
to be increased 15 percent instead of 10 percent. The maximum limita- 
tions upon the percentage increase were reduced on many commodities, 
and on other commodities the maximum limitation was increased. 

Based upon the traffic of a normal constructive year the total in- 
crease in freight revenue over the amount yielded by the rates in effect 
at the date of the authorization of the first interim increase, October 6, 
1947, for class I railroads is at the annual rate of $1,535 millions, repre- 
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senting an increase of 22.6 percent. As the increases authorized in Ex 
Parte No. 166, Increased Freight Rates, 1947, were superimposed upon 
the increases authorized in Ex Parte No. 162, Increased Railway Rates, 
Fares, and Charges, 1946, the total increases in net freight revenues of 
the class I railroads since June 30, 1946, authorized in Ex Parte Nos. 
162 and 166, are estimated by members of our staff to be at the rate of 
$2,550 millions annually, or approximately 44 percent. Increases in 
other operating revenues from increases in passenger fares, increases in 
compensation for carrying the mail and transporting express are dealt 
with elsewhere in this report. 

The above computations and those below are based upon the gen- 
eral level of fuel, railway material, and supply prices as of November 1, 
1947. They are also based on the railway; wage level as of the date of 
the decision July 27, 1948. They take into account the estimated saving 
in pay-roll taxes under the provisions made by the Act of June 23, 1948, 
reducing the contribution by the railroads, and likewise increasing (but 
to a lesser amount) their Federal corporate income taxes. They also 
assume that generally similar increases will be permitted by State au- 
thorities on intrastate traffic. 

The amount of the increase, over-all, applied to the basic rates used 
in Ex Parte No. 162, Increased Railway Rates, Fares, and Charges, 1946, 
may be judged from a comparison of the freight revenue per ton per 
mile, as of the date thereof, June 30, 1946, with the revenue from those 
rates as increased August 21, 1948, under our final report of July 27. 
1948, in this proceeding, for class I railroads. 


Freight revenue per ton per mile, class I railroads 





I lel eent.... 0.896 
As of August 21, 1948 _..0... - cents.... 1.292 
Increase, June 30, 1946, to August 21, 1948 _......... percent.... 44.2 


The present average freight revenue per ton-mile, approximately 
1.292 cents, is the highest shown for class I railroads since the creation 
of this Commission in 1887, and is apparently higher than at any time 
since 1873. It was approached only in the year 1921, when the average 
receipts per ton per mile amounted to 1.275 cents. The economic effect 
of such a drastic increase in freight rates will be far reaching. 

The average straight time hourly wage rate of railroad employees as 
of November 1, 1947, was 70.7 percent higher than in the year 1939. 
The average hourly wage rate as of November 1, 1947, includes the effect 
of the 15.5 cents per hour increase awarded to nonoperating employees 
and trainmen from November 1, 1947. It does not include any increase 
resulting from changes in rules agreed upon with conductors and train- 
men which became effective January 1, 1948. It does not include the 
15.5 cents per hour wage increase which was later awarded to engineers, 
firemen, and hostlers. 

By November 1, 1947—the lastest date available, near the close of 
the hearings in this proceeding—the average index prices for materials 
and supplies other than coal and oil had increased 55.7 percent over the 
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pre-Pearl Harbor month; coal and oil had increased 96.3 percent; and 
all materials and supplies, 68.3 percent during the period. 

Water carriers were authorized to make the same increases in their 
rates and charges as the railroads, and freight forwarders were author- 
ized to increase their rates and charges simultaneously and ratably, or 
in direct proportion to analogous or corresponding increases made in 
the freight rates and charges of the common carriers whose facilities and 
transportation service are used. 


Increased Freight Rates, 1948 


All class I railroads and many railroads of other classifications filed 
a petition October 1, 1948, requesting us to institute an investigation 
into the level of railway freight rates and charges, and to authorize 
petitioners to increase their freight rates and charges 8 percent (with 
certain exceptions), and to permit them to make such increased rates 
and charges effective at the earliest possible date upon less than statu- 
tory notice. 

Upon consideration of the petition we, on October 4, 1948, instituted 
an investigation docketed as Ex Parte No. 168, Increased Freight Rates, 
1948, into and concerning the reasonableness and lawfulness of further 
increases in freight rates and charges of petitioning carriers and inter- 
vening petitioners, and the investigation and petition were assigned for 
hearing in Washington, D. C., November 30, 1948. 

On October 12, 1948, the petitioning railroads filed a petition to 
supplement and amend their original petition by requesting authority 
to make a general increase in their freight rates and charges of 13 per- 
cent (with certain exceptions) in lieu of the general increase of 8 per- 
cent (with certain exceptions) sought in their original petition, the 
higher percentage increase being based upon a new wage increase. 

At the time the original petition was filed there were pending de- 
mands of operating employees and nonoperating employees for increased 
wages. On October 4, 1948, under procedures provided in the Railway 
Labor Act, an agreement was concluded in national conferences under 
which the wages of employees represented by the Order of Railway 
Conductors and the Brotherhood of Railroad Trainmen (approximately 
175,000 in number), will be increased 10 cents per hour, effective October 
16, 1948. It is recognized by the petitioners that this rate of wage in- 
erease sets the pattern for all other classes of railroad employees. 

On October 12, 1948, the petitioning railroads also filed a motion for 
an interim increase in their freight rates and charges of 8 percent (with 
certain exceptions), such increased rates and charges to become effective 
on 1 day’s notice and to remain in effect until such rates and charges as 
may be authorized by the Commission in Ex Parte No. 168 may become 
effective. Petitioners also state in their motion that if the Commission 
concludes that a hearing or oral argument should be held as a condition 
to the granting of the interim relief sought then they urge that such 
hearing or oral argument be set at such time during the month of October 
1948, as may be found most feasible. 
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Agreements Between Or Among Carriers 


Under this heading the report discusses the so-called Reed-Bulwinkle 
Act as follows: 


Section 5a of the act, enacted June 17, 1948, commonly known as 
the Reed-Bulwinkle act, authorizes carriers as defined therein to apply 
to us for approval of any agreements between or among two or more 
such carriers relating to rate and other matters coming within the langu- 
age of that section, upon such terms and conditions as we may prescribe. 

This section establishes standards and requirements to be observed 
in passing upon agreements and provides that applications shall conform 
to the rules and regulations which we may prescribe. The parties to 
any agreement approved by us and any other persons are relieved from 
the operation of the antitrust laws with respect to the making of the 
agreement and with respect to the carrying out of the agreement in con- 
formity with its provisions and the prescribed terms and conditions. 

We have prescribed rules and regulations governing the form, con- 
tents, and filing of applications under this section, which are designed 
to develop information adequate to enable us to pass upon agreements 
in conformity with the standards and requirements of the section and 
to prescribe such terms and conditions of approval as may seem ap- 
propriate. The rules and regulations provide for public notice of the 
filing of each application, which shall indicate how a hearing upon the 
application may be obtained. 

Matters arising under section 5a have been assigned to division 2 
of the Commission, and the administrative work on such matters is 
assigned to the Bureau of Water Carriers and Freight Forwarders. 


Government Reparation Cases 


The following statement concerning the pending Government repa- 
ration cases is included in the report: 


There are pending before us 20 complaints in which rates charged 
by rail carriers for transportation of freight for the Federal Govern- 
ment during World War II, as well as prior thereto and subsequently, 
are assailed as unreasonable. In all of these cases reparation is sought 
on past shipments, and in some of them the prayer includes the establish- 
ment of rates for the future. 

The Reconstruction Finance Corporation is the complainant in three 
of these cases, Nos. 29945, 29946 and 29946 (Sub-No. 1), involving rates 
on tin ore, tin concentrates, and aluminum ingots. The others, filed by the 
Attorney General in the name of the United States of America, are Nos. 
29572, 29622, 29735, 29746, 29761, 29795, 29805, 29822, 29853, 29861, 
29875, 29917, 29918, 29920, 29926, 29930, and 30076. The principal 
commodities covered by these complaints are soldiers’ packs, airplane 
landing mats, airplanes and their parts, ammunition and other explo- 
sives, tents, cartridge clips, vehicles, various iron and steel articles, 
wooden pallets, and blankets. One complaint pertains to policing rules 
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governing export rates, and another grows out of refusal of the railroads 
to establish storage-in-transit arrangements in connection with export 
rates On various commodities. The National Industrial Traffic League 
and a number of other commercial organizations have been permitted to 
intervene in opposition to these complaints. 

The aggregate amount of money sought by the Government as 
reparation in these cases is very large, and they present novel questions 
of law as well as complex issues of fact. It is our purpose to dispose of 
them as promptly as is practicable in view of their importance and com- 
plexity. A group of them were assigned for hearing in December 1947, 
but successive postponements of the hearing have been granted on the 
request of the Government. 


Water Carrier Conditions And Water Competitive Rail Rates 


The report contains a comprehensive statement concerning condi- 
tions in the domestic water-carrier industry and the principles and con- 
ditions affecting water carrier rates. Excerpts from the report on this 
subject follow: 


Water Carrier Conditions 


On pages 46-47 of our last annual report, we discussed conditions in 
the domestic water-carrier industry. During the 12 months covered by 


this report, the regulated water carriers generally have suffered further 
increases in their operating costs which tend to offset in most instances 
the additional revenue derived from general increases in rates. There 
has been some increase in their tonnages, and certain water carriers are 
in better financial condition, but the net operating results of many of 
these carriers are still unsatisfactory. In the coastwise and intercoastal 
trades, the steamship companies which took over the operations discon- 
tinued by the Maritime Commission on July 1, 1947, made little progress 
toward the revival of their prewar operations. Services to and from 
minor ports have been curtailed and one of the intercoastal common 
carriers has suspended its services in that trade. One of the major pre- 
war Atlantic coastwise general-cargo carriers -recently surrendered its 
certificate and is in process of liquidation. 

Approximately 60 vessels are now being operated on round voyages 
in common-carrier service in the Atlantic and Gulf-Pacific intercoastal 
trades. This is about one-third of the number in such service prior to 
the war. Three general cargo carriers are operating some 14 vessels in 
the Atlantic and Gulf coastwise trades, providing regular scheduled 
service at 4 Atlantic ports and 7 Gulf ports. Because of adverse cargo 
and other conditions some of these carriers are not serving all of the 
ports which they are authorized to serve. Prior to the war about 15 lines 
operated approximately 125 vessels in these trades. One of them, 
authorized to transport citrus fruits in the Florida-north Atlantic trade, 
has announced that it will not resume service this season because of 
financial losses sustained from previous postwar operations. This is the 
only citrus carrier to attempt to reenter the Florida trade since the 
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war. Four carriers operating 24 ships were engaged in the transporta- 
tion of citrus from Florida prior to the war. In the Pacific coastwise 
trade two contract carriers have been operating six or seven vessels in 
the transportation of lumber, but there has been little Pacific coastwise 
common-ecarrier service since the discontinuance of operations by the 
Maritime Commission. Only two carriers operating three vessels have 
provided the latter type of service. 

There has been practically no resumption of service by the Great 
Lakes package-freight carriers, and it appears that the situation of such 
operators is much the same as that of the Atlantic and Pacific coastwise 
carriers. 

The costs of the coastal and Great Lakes carriers are at a level which 
makes effective competition with other agencies very difficult. Although 
benefits have accrued to them from general increases in rail rates, these 
increases have had some adverse effects on the rates available to water 
carriers. The problems of these carriers can be met effectively only if, 
in addition, concentrated efforts can be successfully directed to the re- 
duction of costs. The chief remedy in this respect appears to be the de- 
velopment of modern and possibly different types of equipment and 
terminal facilities, and improved methods, that will enable substantial 
reductions of costs per ton handled. 


eee eeee 
Water Competitive Rail Rates 


* * * The water carriers are generally free to publish and file (sub- 
ject to possible protest and suspension) whatever rates they choose to ob- 
tain and justify, since their present rates are not held by any of our 
outstanding orders. But what they can do freely so far as the Interstate 
Commerce Act bears on their operations, is in practice restricted by the 
effective rates or combinations of rates of the rail carriers, made or 
held pursuant to our orders or voluntarily established by the railroads, 
to the extent water-carrier services are in competition with the rail lines. 
So far as they participate in the traffic, the water lines seek increases 
in their own local, proportional, and joint rates with other water ecar- 
riers, and in joint rates with the railroads. 

The effect of railroad rates on the ability of water lines as well as 
other transportation agencies, to compete with the rail carriers in furn- 
ishing adequate and efficient service must be considered in determining 
lawful rail rates under the amended Interstate Commerce Act, interpret- 
ed in the light of the declaration of national transportation policy. But 
interests of competing carriers are but one of the many factors we must 
consider under the Statute. Since the creation of this Commission, Con- 
gress and the courts have recognized the importance of exercising the 
regulatory function in the interest of the entire Nation and all of its com- 
ponents that may be affected by transportation. As early as 1896, in 
Texas & P. R. Co. v. Interstate Commerce Commission, 162 U. S. 197, 
the Supreme Court of the United States in discussing certain provisions 
of the act to regulate commerce, said at page 218: 
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We cannot concede that the Commission is shut up by the terms of 
this act to solely regard the complaints of one class of the communi- 
ty. 


In the same case, the Court, in enumerating and describing the con- 
sideration which should govern the Commission, stated at page 219 
that— 


all circumstances and conditions which reasonable men would re- 
gard as affecting the welfare of the carrying companies, and of the 
producers, shippers and consumers, should be considered by a tri- 
bunal appointed to carry into effect and enforce the provisions of 
the act. 


This broad perspective was again emphasized by the Court, May 31, 
1910, in Interstate Commerce Commission v. Chicago, R. I. & P. Ry. Co., 
218 U. S. 88, 102-103: 


From whatever standpoint the powers of the Interstate Com- 
merce Commission may be viewed, they touch many interests, they 
may have great consequences. They are expected to be exercised in 
the coldest neutrality. * * * The outlook of the Commission and its 
powers must be greater than the interests of the railroads or of that 
which may affect those interests. It must be as comprehensive as 
the interest of the whole country. 


These guiding principles received additional sanction in the pro- 
nouncement by Congress of the national transportation policy, embodied 
in the 1940 amendment to the Interstate Commerce Act. In Class Rate 
Investigation, 1939, 262 I. C. C. 447, 688, we indicated our interpreta- 
tion of that policy and our compliance with the congressional mandate 
when we stated that the record developed in that proceeding was ade- 
quate— 


to permit us to consider all the essential circumstances and condi- 
tions which affect the welfare of carriers, of producers, shippers, 
and consumers, and of localities, districts, regions, and territories. 


Our order in that proceeding was sustained by the Supreme Court 
in New York v. United States, 331 U. S. 284, decided May 12, 1947. 

Hence, in determining the issues presented by the water lines in 
these various proceedings, we have had to weigh their interests along 
with those of all others, which, experience has shown, do not always 
coincide but sometimes conflict. Manifestly, a just conclusion in such 
circumstances may require that some interests yield sufficiently to per- 
mit due recognition of the rights of others concerned with the results. 


Developments In Integration 


Parts of the discussion contained under this heading are repro 
duced below: 
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The term ‘‘integration’’ is used in a variety of senses. In the 
field of transportation, however, it is perhaps most usually applied to 
the unification of operations, facilities, or services as between differ- 
ent types of transport agencies (rail, water, motor, air, and pipe line) 
regardless of the method used to effectuate the unification. 

As between different types of carriers, the greatest progress in in- 
tegration appears to have been made in the combination of railroad 
operations and services with those of highway motor vehicles. Railroads 
engage to a substantial extent in highway transportation not only di- 
rectly but also through noncontrolled motor carriers and through their 
own subsidiaries. Operations of the two former types are auxiliary or 
supplementary to train service.2, Motor operations through controlled 
motor carriers are, in some cases, of this auxiliary or supplementary 
character; in others, are independent of rail business and sometimes 
combine both. There are also minority rail interests in motor carriers of 
passengers, which carriers, in some instances, conduct very extensive in- 
dependent operations, as well as some minority interests in property 
carriers. 

In the week of August 20-26, 1944, * * * motor-vehicle operations by 
and for the class I railways in freight, passenger, and in mail and express 
services involved an estimated total of 5,307,441 vehicle-miles. In both 
the freight and passenger services approximately 80 percent of the esti- 
mated motor vehicle-miles were produced directly by the railroads or by 
motor-carrier companies controlled by them, mainly the latter. In the 
less important mail and express service not quite 45 percent of these 
estimated vehicle-miles were produced for the railways by non-con- 
trolled motor carriers. However, the large mileage of motor passenger 
operations is explained in part by the inclusion of mileages involved in 
ticket-honoring arrangements. In terms of the operations of class I 
motor carriers, it is also estimated that the motor-vehicle mileage oper- 
ated by or for railroads in 1944 constituted 4 percent of the total mile- 
age operated by class I motor carriers of property, and 23.6 percent of 
the mileage operated by class I motor carriers of passengers. 


Of the 1,785 unification applications involving motor carriers filed 
with us during a 7-year period ended September 30, 1942, under the 
former section 213 and present section 5(2) of the act, 187, or 10.5 per- 
cent, were by railroads or by motor carriers affiliated with railroads. 
Of the 1,783 applications acted on during the 6 years subsequent to Sep- 
tember 30, 1942, a total of 94, or about 5 percent, involved railroads or 
their controlled subsidiaries, and 79, or about 84 percent, of them were 
approved. However 23 or about 29 percent of these approved applica- 
tions permitted motor-carrier interests to acquire rail holdings in motor 


8 Compare /nterstate Commerce Commission v. Parker, 326 U. S. 60 and Ameri- 
can Trucking Associations v. United States, 326 U. S. 77 
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operations. Fourteen, or well over half of these 24, involved passenger 
operations, and 5 combination operations. Only 4 of the 23 authorized 
the acquisition of property operations. 


The act gives us the authority to establish through routes and joint 
rates between railroads and common carriers by water. As is well 
known, such arrangements are widespread, though they are absent in 
the case of water carriers which operate in the intercoastal trade through 
the Panama Canal other than the Gulf-Pacific intercoastal trade. A 
large volume of joint traffic has moved under these arrangements, 
though in general the volume so moving has declined. Our recent 
decision in Rail and Barge Joint Rates, 270 I. C. C. 591, established a 
revised basis of differentials between all rail rates and joint rail and 
barge rates in the Mississippi Valley and in other sections reached on 
such rates. 

Motor common carriers may, but under the act are not required to, 
enter into through-route and through-rate arrangements with other such 
carriers or with common carriers in other fields of transportation. There 
are some voluntary arrangements of this kind between motor carriers 
of passengers and other types of transportation, but except in special 
eases, motor carriers of property and railroads are not parties thereto. 
There are, however, some arrangements of this kind in the case of motor 
earriers of property and water carriers. In the 7-year period ended 
September 30, 1942, water carriers figured in seven unification applica- 
tions involving motor carriers and were parties to eight such applica- 
tions in the following 6 years. All except two of the eight applications 
in the later period were approved. 
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Admissions To Practice 


The report contains the following summary regarding admissions 
to practice : 


For the year ended October 15, 1948, the total number of admissions 
was 856. This brings to 18,178 the totak number of persons who have 
been admitted to practice since our register of practitioners was estab- 
lished on September 1, 1929. 

During the initial period following the establishment of our bar, 
59.4 percent of the total number of our practictioners had not been ad- 
mitted to practice before the highest court in their respective States. 
The proportion of nonlawyers included in the total number of persons 
admitted, however, has declined until it is now only 28 percent. Com- 
pared with this over-all average, the number of nonlawyers admitted 
during the year was 33 percent of the total admissions for the year. 

Applicants for admission to practice who are not members of the 
bar of the highest court in any jurisdiction are required to pass written 
examinations. In the examinations which were conducted during the 
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period covered by the report 384 applicants were examined, of whom 
284, or 74 percent, successfully passed and were admitted. 


Work Of The Legislative Committee 


The work of the Commission’s Legislative Committee is described 
as follows: 


The Legislative Committee responded to 71 requests from com- 
mittee chairmen and other members of the Eightieth Congress for re- 
ports on bills having a bearing on our administrative functions. In 
addition, it submitted eight reports to the Bureau of the Budget con- 
cerning legislative matters upon which that bureau sought our views. 
Several members of the Commission and some of its employees appeared 
before congressional committees at their requests for participation in 
hearings on pending bills. 

Two laws of major importance from the standpoint of work were 
enacted for the purpose of amending the Interstate Commerce Act. 
Public Law 478 added a new section (20b) permitting carriers by rail- 
road as defined in section 20a, which are not in equity receivership or 
in process of reorganization under section 77 of the Bankruptcy Act, 
to make adjustments of their obligations without resort to judicial re- 
organization under section 77. Public Law 662 provided a new section 
(5a) pertaining to the regulation of two or more common carriers or 
freight forwarders, subject to the act, when they agree upon and act 
jointly through a bureau, conference, or association in establishing rates, 
fares, charges, et cetera, subject to the provisions of the act. Both of 
these measures have been included in our legislative recommendations in 
prior annual reports. 

In addition, bills were introduced in one or both Houses to carry 
out the other recommendations for legislation in our annual report for 
1947. Most of these were embodied in a comprehensive bill which pro- 
posed a number of minor changes in the Interstate Commerce Act and 
was introduced in both Houses and reported favorably to the House of 
Representatives. That House also passed a bill which would have pro- 
vided uniform periods of limitation in actions for the collection of over- 
charges and undercharges by common earriers and freight forwarders 
subject to the act. 

At the time of adjournment of the Congress, there were pending 
before committees various bills relating to our powers with respect to 
the transportation of explosives, the installation of safety devices by rail- 
roads, awards of damages from common carriers by motor vehicle and 
freight forwarders to persons injured by them through violations of the 
act, and standard time. There were also pending important bills in- 
volving court review of our orders, practitioners before administrative 


agencies, and the proposed establishment of a Federal department of 
transportation. 
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Legislative R ions 





The Commission concludes its report with the following legislative 
recommendations : 


1. In our annual reports of the past several years we have recom- 
mended a number of amendments to the Interstate Commerce Act 
deemed to be of a minor or noncontroversial nature. These were cov- 
ered by paragraphs numbered 1, 2, 3, 4, 5, 8, and 15 on pages 147-9 of 
our annual report for 1947. Such amendments were proposed in 8. 2426 
and H. R. 5623 (80th Cong., 2d sess.). We renew our recommendation 
of these amendments. 

2. We recommend that section 411 (c) of the Interstate Commerce 
Act, making it unlawful for a director, officer, employee, or agent of 
any common carrier subject to the Interstate Commerce Act or of any 
person controlling, controlled by, or under common control with such a 
common carrier, in his or their own personal pecuniary interest, to own, 
lease, control, or hold stock in, any freight forwarder, directly or in- 
directly, be amended so as to permit such ownership, lease, control, or 
holding upon authorization by order of this Commission, upon due show- 
ing that neither public nor private interests will be adversely affected 
thereby. (See H. R. 3692, 80th Cong., 1st sess.) 

3. We recommend that section 411 be amended to provide for the 
regulation of consolidations and leasing of freight forwarders. (See 
§. 290 and H. R. 2297, 80th Cong., 1st sess.) 

4. We recommend that the Interstate Commerce Act be amended 
by adding new provisions which would make common carriers by motor 
vehicle and by water and freight forwarders liable for the payment of 
damages in reparation awards to persons injured by them through viola- 
tions of that act. (See H. R. 2335, 80th Cong., Ist sess.) 

5. We recommend that the act be amended to provide limitations 
on the time within which actions may be brought for the recovery of 
undercharges and overcharges by or against common carriers by motor 
vehicle and freight forwarders as proposed in H. R. 2759, Eightieth 
Congress, second session. 

6. We recommend that part IIT of the act be amended by adding 
after section 312 a new section (312a) containing provisions for revoca- 
tion of water-carrier certificates or permits similar in substance to those 
in section 212 (a) of part II and section 410 (f) of part IV. 

7. We recommend that the Federal statutes commonly known as 
the Transportation of Explosives Act (Title 18, U. S. Code, sec. 831- 
835) be rewritten for the reasons stated under the heading Section of 
Explosives herein. And in this connection we further recommend that 
(Public Law 104) The Federal Insecticide, Fungicide and Rodenticide 
Act be amended to exempt or except shipments of certain industrial 
poisons in tank cars, cargo tank motor vehicles or cylinders. 

8. We recommend that the Commission be given emergency powers 
with respect to service by motor carriers and water carriers such as it 
now has with respect to car service by rail carriers. 
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9. We recommend that section 25 of the Interstate Commerce Act 
be amended so as to authorize the Commission to require any carrier 
subject to that section to install and maintain telegraph, telephone, 
radio, inductive, or other wayside or train communication systems in- 
tended to promote safety of railroad operation, and to establish and 
maintain rules, regulations, and practices with respect to operation of 
trains intended to promote safety of railroad operation, as proposed in 
S. 2162 and H. R. 2299, Eightieth Congress, second session. 

10. We recommend that the Congress amend the Standard Time 
Act so as fully to occupy the legislative field respecting standards of 
time to be observed throughout the Nation as proposed in S. 2226, 
Eightieth Congress, Second session. We express no opinion, however, 
on the provision in that bill relating to Nation-wide daylight-saving 
time. 


Other Matters Covered By The Report 


The report deals with a number of matters not covered above. 
Among the other subjects discussed are: ‘‘Traffic and Earnings of 
Transport Agencies,’’ p. 13; ‘‘Car Service and Car Supply,’’ p. 23; ‘‘In- 
creased Express Rates and Charges, 1946,’’ p. 36; ‘‘ Railroad Passenger 
Fares,’’ p. 37; ‘‘Reserved Railroad and Pullman Passenger Accommo- 
dations,’’ p. 38; ‘‘Bus Fares and Charges,’’ p. 38; ‘‘ Railway Mail Pay,” 
p. 38; ‘‘Railroad Credit Corporation,’’ p. 40; ‘‘Investigations,’’ p. 41; 
**Intrastate Rate Cases,’’ p. 43; ‘‘Class Rate and Classification Investi- 
gations,’’ p. 43; ‘‘Small Shipments,’’ p. 44; ‘‘Less-than-carload Rate 
Proposal,’’ p. 44; ‘‘Pick-up and Delivery Service,’’ p. 45; ‘‘Minimum 
Charges,’’ p. 45; ‘‘Laws Relating to Railroad Labor,’’ p. 47; ‘‘ Contracts 
with Warehousemen,’’ p. 59; ‘‘Motor Carrier Accounting,’’ p. 60; ‘‘Pro- 
tective Service and Car Owning Companies,’’ p. 62; ‘‘Safety Work and 
Accidents,’’ p. 63; ‘‘Electronies in Transportation,’’ p. 66; ‘‘Standard 
Time Zone Investigation,’’ p. 66; ‘‘Cooperation With Other Govern- 
ment Agencies,’ p. 69; and reports of the various Bureaus, beginning 
on page 71. 





Commissioner Mahaffie Testifies On Freight 
Absorption Bill * 


My name is Charles D. Mahaffie. I am chairman of the Interstate 
Commerce Commission and a member of its Legislative Committee. 

The subject of basing-point prices dealt with in S. 236 is not di- 
rectly related to the jurisdiction of the Interstate Commerce Commis- 
sion, and for that reason we do not consider ourselves qualified to com- 
ment helpfully on the merits of the bill as a whole. The Commission, 
however, is mentioned in section 1 of the bill, and my statement will be 
directed to that section. 

It is there stated to be the policy of the Federal Government— 

(a) to develop a consistent and coordinated program of promoting 

competition, as affected by transportation costs, in interstate com- 

merce, by the Federal Trade Commission, the Civil Aeronautics 

Board, the Post Office Department, and the Interstate Commerce 

Commission ; 

(b) to foster competitive private enterprise by the treatment of 

transportation costs in interstate commerce so that access to distant 

markets may be available, when economically feasible, to any com- 
peting seller ; 

(c) to encourage the Interstate Commerce Commission to continue 

and extend the policy of promoting regional and sectional compe- 

tition by the establishment of appropriate transportation rates 
where required and in the best interests of the national economy. 

This section causes us some concern lest it may receive an interpre- 
tation which would affect the Commission’s administration of the Inter- 
state Commerce Act even though such an interpretation perhaps was 
not contemplated by the draftsman. 

The policy of the Congress under which the Commission operates, 
so far as rates are concerned, is stated in Section 15a (2) as follows: 

In the exercise of its power to prescribe just and reasonable 
rates the Commission shall give due consideration, among other 
factors, to the effect of rates on the movement of traffic by the car- 
rier or carriers for which the rates are prescribed; to the need, in 
the public interest, of adequate and efficient railway transportation 
service at the lowest cost consistent with the furnishing of such 
service ; and to the need of revenues sufficient to enable the carriers, 
under honest, economical, and efficient management to provide such 
service. 


The provisions of clause (a) of section 1 of S. 236 seemingly would 
support a contention that in the future there must be ‘‘a consistent and 
coordinated program of promoting competition, as affected by transpor- 


* Testimony of Charles D. Mahaffie, Chairman, Interstate Commerce Com- 
mission before Subcommittee of the Senate Committee on Interstate and Foreign 
Commerce on S. 236, January 24, 1949. 
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tation costs, in interstate commerce by * * * * the Interstate Commerce 
Commission.’’ A program being an announced or planned course of 
action, there is a strong implication here that the action of the Com- 
mission expressed in its decisions under the Interstate Commerce Act 
hereafter must conform more or less closely to some definite plan for 
promoting competition through the adjustment of transportation charges, 
There is at least a possibility that lawyers would advance such a view. 

It is not clear from clause (b) of section 1 whether the intent is 
specifically to compel the Commission ‘‘to foster competitive private 
enterprise by the treatment of transportation costs in interstate com- 
merce so that access to distant markets may be available, when economi- 
cally feasible, to any competing seller,’’ but in the event of its enactment 
I believe that plausible arguments to that effect could and no doubt 
would be made. If such a view should be sanctioned by the courts, a 
determination of economical feasibility by the Commission would be 
exceedingly difficult, and a ground for attack on its decisions would be 
laid for disappointed litigants who might charge that they were denied 
‘‘access to distant markets’’ by Commission action. To carry such a 
principle to an extreme might eventually lead to a system of freight rates 
on what is commonly known as a ‘‘postage-stamp”’ basis, which has 
occasionally been advocated in the past. ; 

As recognized in clause (c) of section 1, competition as an element 
in rate-making has played an important role in this country. Very 
early in its regulatory experience the Interstate Commerce Commission 
found itself under the necessity of making decisions which essentially 
involved the issue whether in the adjustment of railroad rates these 
should be fixed so as to reflect as closely as possible differences in trans- 
portation costs through the use of mileage scales or whether rate groups 
disregarding distance should be employed. The principal argument in 
favor of the latter view was the desirability of promoting competition 
among producers or consumers. The Commission has always recognized 
this element as one entitled to careful consideration without necessarily 
giving it controlling weight. 

The group principle was widely employed prior to government 
regulation of transportation and did not originate in decisions of the 
Interstate Commerce Commission. Innumerable examples of this princi- 
ple could be given, but I shall mention only 3, which are fairly well 
known: (1) The observance of extensive groups of coal mines in coal- 
producing districts in the publication of rates on bituminous coal; (2) 
The establishment of port differentials or equalization of rates to com- 
peting seaports intended to promote or permit the flow of export or 
import traffic through various ports which would not be able to compete 
for such traffic if the railroad rates closely reflected mileage; and (3) 
The adjustment of rates on grain in such manner as to equalize trans- 
portation costs from the farm to flour-consuming point by routes through 
the various primary grain markets and milling centers. 

Attention has been focused on this question by the decision of the 
Supreme Court dated January 3, 1949, in Ayrshire Collieries Corp. v. 
United States, in which the Court held that the Commission was justified 
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in considering the element of competition in fixing rate differentials be- 
tween groups, saying: 


Rate structures are not designed merely to favor the revenues 
of producers and carriers. The Commission has the consumer in- 
terest to safeguard as well. 


That decision, however, did not establish any new principle of law. 

It may accurately be said that the Commission has taken a rather 
conservative attitude from time to time in expressing reluctance to dis- 
rupt rate relations which have sprung from competition, and some ap- 
proval of this attitude seems to be given by section 1(c) of this bill, 
which proposes ‘‘to encourage the Interstate Commerce Commission to 
continue * * * * the policy of promoting regional and sectional competi- 
tion ete.’’ We are in serious doubt, however, whether the bill should go 
further and ‘‘encourage’’ the Commission to ‘‘extend’’ the policy. Par- 
enthetically, the use of the word policy here in connection with the work 
of the Commission in this regard seems open to question. It has never 
undertaken to define such a policy, which, if it may be said to exist, is a 
matter of inference from the reasons for its action set forth in its decis- 
ions. The latter under its governing statutes must be based on facts pre- 
sented to it in hearings in individual proceedings, and, for that reason 
the legal principle of stare decisis is not applicable. The Commission 
as well as the Courts has recognized that there are necessary limitations 
to the principle of competition in rate-making. Its use must not be per- 
mitted to bring about wasteful transportation or undue preference and 
prejudice as between competing shippers or communities. Nor may it 
be allowed to deprive a person or a locality of the advantages of geo- 
graphical location even though this latter conception is often difficult to 
apply in practice. For these reasons we fear the effect of any Con- 
gressional pronouncement which would carry an intent that competition 
— have stronger force in shaping transportation charges than it has 
today. 

We respectfully submit that the reference to the Interstate Com- 
merce Commission in section 1 of this bill does not appear to be of vital 
importance to the general purpose of the measure. And that its in- 
clusion might tend to confuse and complicate our administration of the 
Interstate Commerce Act. That statute in our opinion now adequately 
provides for consideration of the element of competition. Section 
15a(2), as indicated above, requires that— 


In the exercise of its power to prescribe just and reasonable 
rates the Commission shall give due consideration, among other 
factors, to the effect of rates on the movement of traffic by the car- 
rier or carriers for which the rates are prescribed; 


Accordingly we recommend that reference to the Interstate Com- 
merce Commission in section 1 of 8. 236 be eliminated. 
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WHAT THE REED-BULWINKLE BILL IS AND WHAT THE REED-BULWINKLE 
BILL IS NOT * 


By HonoraBLe CLYDE REED 


Mr. Reed. Mr. President, in 1942 the Antitrust Division of the 
Department of Justice began proceedings before a Federal Grand Jury 
in Chicago involving certain railroads. It was contended that they had 
violated the antitrust laws by their participation in routine rate con- 
ferences among railroads and between railroads and shippers. These 
conferences had been openly and publicly carried on over a period of 
more than 40 years without question from any source. It was contended 
that such conferences, in and of themselves, were price-fixing conspira- 
cies which violated the antitrust laws. I shall later discuss in some detail 
the situation thus created. 

In 1944 the Department of Justice and the State of Georgia brought 
injunction suits against various railroads. These suits went further 
than the original contention that rate conferences, as such, violated the 
antitrust laws. They alleged an underlying conspiracy among the rail- 
roads to discriminate against the south and the west in the rates fixed 
and to discriminate against the west in services and other matters. Dis- 
criminatory freight rates for many years have been, and still are, unlaw- 
ful under the terms of the Interstate Commerce Act. 

That distinction is important. Those supporting the Reed-Bul- 
winkle bill, both in and out of Congress, were and now are, interested 
solely in fixing a legal status for rate conference machinery necessary to 
the maintenance of an equitable structure of rates. It was never the 
purpose, or the result, of that bill to legalize discrimination in the rates 
fixed or conspiracy to fix discriminatory rates. 

Under edicts laid down by Congress rates charged by regulated car- 
riers must not only be ‘‘just and reasonable’’ but must be fairly related 
so as to avoid preference and unfair discrimination. Railroads, for 
more than 40 years prior to 1942, had been engaging in conferences with 
each other and with their shippers concerning rates the individual car- 
riers would file with the Interstate Commerce Commission. The purpose 
of those conferences was not only to establish rates to be filed by con- 
necting lines but to work out differences between competing lines, as 
well, so the carriers might obey the mandate of the law in maintaining 
sound economic conditions in transportation and in avoiding preference, 
prejudice, and unfair practices in the rates filed. These organized con- 
ferences and public hearings had become a necessity in keeping the rate 
structure flexible and in step with the needs of commerce. They were 
only a preliminary step in the rate-making process. Any rates thus 
agreed to were no more than proposals, for they must still be filed with 
the Interstate Commerce Commission, and remain subject to the complete 





* Reprinted from pages 197-199 Congressional Record, January 13, 1949. 
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power of the Commission under all the requirements of the law. The 
rights and interests of the traveling and shipping public were under the 
complete protection of Commission authority. 

Since each carrier retained its right of individual and independent 
action and since the rates discussed were subject to complete control by 
the Commission, no one had assumed that there was anything unlawful 
or improper about those rate conferences. For more than 40 years they 
had been permitted to operate as public institutions without serious 
question. 

But in 1942, during the darkest days of the war, the Antitrust Di- 
vision came forth with the assertion that those rate conferences, and rate 
bureaus through which they were conducted, in and of themselves were 
price-fixing conspiracies carried on in violation of the antitrust laws. 

There was instant reaction from the shipping public. Agitation for 
clarifying legislation began. All experienced traffic men regard these 
conferences as absolutely necessary to the movement of the Nation’s 
commerce. 

On the intervention of the Army, the Navy, and the Office of De- 
fense Transportation, the criminal proceeding at Chicago was dropped. 
Under a law dealing with wartime emergencies, the Chairman of the 
War Production Board issued a certificate declaring such rate confer- 
ences to be ‘‘requisite to the prosecution of the war,’’ and making it 
illegal to commence, under the antitrust laws, any civil or criminal ac- 
tion ‘‘with reference thereto.’’ Early in 1948 a bill, S. 942, was intro- 
duced by Senator Wheeler to make sure those conferences would be valid 
and place them under the supervision of the Commission. Extended 
hearings were held on that proposal, but, under the assurance of the 
WPB certificate, that legislation was not then pressed. 

However, in 1944, in the face of that certificate, the Antitrust Di- 
vision and the State of Georgia brought the injunction suits mentioned 
a moment ago. These cases were known as the Lincoln case and the 
Georgia case. In both cases the defendant railroads pressed motions to 
have the cases dismissed, contending, among other things, that the suits 
were with reference to rate bureaus and were therefore barred by the 
WPB certificate. Against those contentions the courts, in each case, 
held that the broad purposes of those suits were to enjoin the railroads 
from carrying on an alleged conspiracy to discriminate against the South 
and West in freight rates and from conspiring to discriminate against 
the West in services rendered and in other matters. 

In 1945 Representative Bulwinkle introduced a new bill intended 
to accomplish, in a somewhat different way, the purpose of the earlier 
bill, S. 942. It became known as the Bulwinkle bill and later as the 
Reed-Bulwinkle bill. It sought to establish a distinction between the 
treatment accorded a regulated industry and that accorded to business 
not subject to regulation. Its purpose and effect was not to validate 
discrimination against the South or West or any other part of the coun- 
try, nor conspiracies to discriminate, but to make it clear that conference 
procedure in establishing rates and services, when found to be in the 
public interest and in furtherance of the national transportation policy 
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would not be unlawful and would be placed under the continuing regu- 
lation and supervision of the Interstate Commerce Commission. 

That legislation made the same distinction that had been made by 
the courts. The courts distinguished between an ordinary rate confer- 
ence, as covered by the WPB certificate, and an underlying conspiracy 
to discriminate. Despite the certificate protecting ordinary rate con- 
ferences, the courts permitted the Government and Georgia to carry on 
suits the purposes of which are to enjoin conspiracy to discriminate. 
With that same distinction in mind the Reed-Bulwinkle Act was for the 
purpose of making certain that rate conferences are to be valid without 
at the same time validating conspiracy to discriminate. To make that 
distinction clear the bill made valid only those conferences and agree- 
ments expressly found to be in ‘‘furtherance of the national transporta- 
tion policy.’’ A high percentage of the time spent in debate by those 
opposed to the bill was devoted to the ‘‘discrimination’’ and ‘‘conspir- 
acy to discriminate’’ features of the Georgia and Lincoln suits. Again 
and again supporters of the bill pointed out the confusion among those 
opposing the bill on this vital point. 

Probably no transportation bill in history has evoked such public 
support from all parts of the country. Certainly no transportation 
measure has had a comparable record of hearings, debate, and action by 
both Houses of Congress. Beginning with the hearings on S. 942 in 1948 
down through action on H. R. 2536 by the Seventy-ninth Congress and 
on 8. 110 by the Eightieth Congress, there have been 71 days of public 
hearings before committees, 259 witnesses have testified, filling 4,551 
printed pages of reports of hearings. More than a thousand organiza- 
tions representing shippers, farmers, State and Federal commissions, 
labor organizations, and others have endorsed the bill. There have been 
four favorable reports by committees, requiring 76 pages to express ma- 
jority views and 13 pages to show the minority views of one Senator and 
one House Member. There have been 11 days of debate in the House 
and Senate, filling 253 pages in the ConGRESSIONAL Recorp. There have 
been 35 speeches by Senators which inspired questions or comment from 
48 Senators. The bill first passed the House by a vote of 277 to 45 on 
December 10, 1945. In the Eightieth Congress the bill was passed by the 
Senate by a vote of 60 to 27 on June 18, 1947, and was passed by the 
House on May 11, 1948, by a vote of 271 to 53. The conference report 
was adopted by both Houses without a record vote, was vetoed by the 
President, and the veto was overridden in the Senate by a vote of 63 to 
25 and overridden in the House by a vote of 297 to 102. 

When the Senate first passed the bill in 1947 the opposition was 
ably led by my friend and colleague from Georgia [Mr. Russet]. His 
opposition was based upon the belief—which I did then and do now 
contend was unfounded—that adoption of the bill would legalize or vali- 
date conspiracy by the carriers to establish or maintain a structure of 
freight rates which would discriminate against the people of Georgia and 
the South. A review of his statements makes this clear. His principal 
speech appears at pages A2903 to A2918 of the ConGREssIONAL RECORD 
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for June 10, 1947. I have taken the time to review that Recorp and call 
attention to some quotations explaining his position. At the beginning 
of his speech, the Senator from Georgia said: 


Furthermore, Mr. President, the measure would remove from 
the jurisdiction of the courts of this land two tremendously import- 
ant pieces of pending litigation against the railroads and the ap- 
purtenant freight bureaus, one of them being the State of Georgia 
ease, pending in the Supreme Court of the United States sitting as 
a court of original jurisdiction, the other being the civil action filed 
through the Antitrust Division of the Department of Justice in an 
effort to break the stranglehold which the railroads have had upon 
the people of the West, and to obviate the discrimination against 
them in freight rates which they have so long borne. 


At page A2904 appears an exchange between the Senator from 
Oklahoma, Mr. Moore, and the Senator from Georgia, as follows: 


Mr. Moore. I am anxious to understand the gravamen of the 
ease which the State of Georgia filed in the Supreme Court as a 
court of original jurisdiction. Did that case have anything to do 
with matters dealt with in the pending bill, that is respecting rate- 
fixing bureaus, or is not that case an action brought to determine 
whether there was discrimination in freight rates? 


Mr. Russell. The charges were conspiracy to invoke unfair 
freight rates against the State of Georgia. 


At page A2907 appears a statement by the Senator from Georgia in 
reply to comment by the Senator from Connecticut |[Mr. McManon] It 
is as follows: 


Mr. President, the Senator from Connecticut may intrigue him- 
self with the idea that the railroads could not be run without rate 
bureaus ; but I do not think we should become involved in that ques- 
tion, for I think it has no relationship to the issue which is now be- 
fore us. No one is undertaking to abolish the rate bureaus. We are 
simply saying that the railroads should be operated in the same way 
that other corporations in the United States are operated. 


The discrimination complained of was alleged to be not only against 
the South, but against the West as well. The Senator from South Caro- 
lina [Mr. MayBank], in commenting upon studies by the Board of In- 
vestigation and Research, said (page A2910) : 


I might further suggest that it is my recollection from the many 
meetings which I attended when we endeavored to have additional 
money appropriated in the Appropriations Committee in the last 2 
years to continue the Board of Investigation and Research, that the 
western discriminations were even greater than the southern, par- 
ticularly in the Nebraska area. 
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In reply to the statement by the Senator from South Carolina, the 
Senator from Georgia said: 


Yes. There is no doubt that some of the States in the western 
regions are laboring under greater discriminations than we are con- 
fronted with in the South. 


In his closing remarks the Senator from Georgia said: 


Mr. President, we have been the victims of discriminatory prac- 
tices which have affected us at every turn. We have been the 
victims of cartels which, through the discriminatory practices which 
this bill seeks to perpetuate, have held us in economic bondage be- 
cause we could not wage this unequal struggle against the obstacles 
which have been inflicted upon us. * * * Mr. President, in the bill 
now before us we are asked to give our blessings to an indefinite pro- 
longation of this subversion of our transportation system to the 
purpose to deny the West and the South any industrial develop- 
ment. 


The above quotations and review of the full speech by the able 
Senator from Georgia show that he made it perfectly clear to the Senate 
that his objections to the bill, and those of his colleagues who joined 
with him, were based upon the fear that enactment of the legislation 
would legalize action to perpetuate a structure of freight rates which 
would discriminate against the South and West, and that the pending 
suit of the State of Georgia was not to destroy rate conferences but to 
enjoin conspiracy to discriminate. 

In the closing moments of the consideration of the bill the Senate 
adopted the so-called Russell amendment, the purport of which was to 
insulate the Georgia suit against any possible effect of the bill. 

In the spring of 1948 the House passed the bill, but in doing so it 
made changes, at least two of which are important to this discussion. It 
eliminated the Russell amendment and narrowed the scope of the bill 
so that it covered only agreements as to rates and related matters and 
excluded agreements as to matters of service. The conferees finally 
adopted the House version of the bill and the conference report was 
then adopted by both Houses. The bill was vetoed by the President and 
was then presented for passage in the Senate notwithstanding the veto. 

My attention has been called to a recent memorandum opinion by 
the Court in the Lincoln case which refers to statements I made on the 
floor of the Senate during debate on the veto message. During oral 
argument on a motion in that case, one of the attorneys for the Govern- 
ment read to the Court one or two of my sentences. The attorney who 
quoted my language took it out of context, failed to quote the qualifica- 
tion which was implicit in the full text of my statement, and attributed 
to it a meaning which was never intended. That would have been ap- 
parent to one who had had the benefit of the full text and who was 
familiar with the background and history against which my statements 
were made. 
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The Senator from Georgia and the Senator from Arizona [Mr. Mc- 
FaRLAND] questioned me as to the reasons for and the effect of the elimi- 
nation of the Russell amendment by the conferees. The statements I 
made, and which were quoted to the court at Lincoln, Nebr., were parts 
of statements in reply to those questions. I was quoted as saying: 


There is nothing in the bill that would affect the antitrust pro- 
ceeding in the court at Lincoln, Nebr. 


Further : 


The bill will not affect the Georgia case or the Lincoln case in 
the slightest degree. 


Those quotations taken alone do not constitute a fair statement of 
what I said and of what I meant. In this connection, it is proper to 
look at the full context of my remarks and to bear in mind the position 
of the Senator from Georgia. Knowing that his real concern was the 
fear of legislative action which would legalize conspiracy to discriminate 
against the South, I said in my reply to the Senator from Georgia: 


Be that as it may, I want to say to my friend from Georgia and 
my friend from Alabama, there is nothing in the bill that in any way 
allows or permits discrimination against the South in the freight- 
rate structure; there is nothing in the bill that would affect the 
validity of the Georgia suit in the Supreme Court, and there is 
nothing in the bill that would affect the antitrust proceeding pend- 
ing in the court at Lincoln, Nebr. This bill has been trimmed down 
to where the only thing it does is to give exemption in the making 
of rates, fares, and charges and the actual handling of equipment 
and costs of handling equipment as between the different railroads. 


A few moments later, in reply to a question from the Senator from 
Arizona [Mr. McFaruanp] I said: 


Mr. President, the case of the! State of Georgia rests upon the 
allegation of a conspiracy between the railroads to establish rates 
which were illegal because discriminatory. The bill has no relation 
at all to any case that rests upon conspiracy. The bill, if enacted 
into law as I firmly believe it will be today, will not affect the 
Georgia case or the Lincoln case in the slightest degree. 


It is abundantly clear that the statements I made, when read in 
their full context and against the background of the whole debate, re- 
lated to the real issues that were there under discussion. There was 
nothing in that bill, and there is nothing in the law today, that would 
authorize, or legalize, or validate in any way, conspiracy to discriminate 
against the South, or the West, or any other part of the country. My 
statements were meant, and I am sure they were understood to mean, 
that there was nothing in that bill which would interfere with those suits 
in the slightest degree, in their purpose to enjoin a conspiracy to estab- 
lish or maintain discriminatory freight rates. 
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A simple reading of the bill, which was then officially before every 
Member of the Senate, made it abundantly certain that the only agree- 
ments authorized by the bill were those which the Commission may ex- 
pressly find to be in furtherance of the national transportation policy. 
Anyone with sufficient interest to read the opening paragraph of the 
Interstate Commerce Act may plainly see that a conspiracy to discrimi- 
nate or an agreement which would promote or encourage unfair discrim- 
ination is contrary to and not in furtherance of that policy. 

It is well to observe that there is not, and never has been, any con- 
fusion as to what that bill was intended to do. Its plain language leaves 
no room for doubt. In response to popular demand, clearly and elo- 
quently expressed, and based on a half century of experience, the bill was 
passed by the overwhelming vote of Congress—by the votes of the ma- 
jority of the Democrats and the majority of the Republicans. Its pur- 
pose was to make rate conferences in transportation legal, to give to the 
Interstate Commerce Commission the power and the duty to determine 
whether or not a proposed conference is ‘‘in furtherance of the national 
transportation policy,’’ to place such conferences under the continuing 
regulation and supervision of the Commission, to remove any doubt 
about the validity of proper rate conferences and to prescribe means 
by which they could be preserved and regulated. 

The legal effect of that legislation upon the pending suits has been 
the subject of differences of opinion. But those differences result not 
from doubt or confusion as to the intent of the legislation but from ap- 
parent confusion as to the purpose of the suits. 

It is not the duty nor the responsibility of Congress or its Members 
to interpret the objectives of litigation pending in the courts. Those ob- 
jectives are often obscure and the results are frequently at variance with 
the expectations of all the parties involved. But it is our duty to declare 
the national policy and to spell it out in laws that may be understood. 
Where there is need for clarification of policy or of the law, as was the 
oceasion for the enactment of this bill, we are not obliged to await dis- 
aster nor to sit idly by awaiting action by the courts!to interpret that 
which we may have said or to reconcile conflicting pronouncements we 
may have made in the past. By the enactment of that bill we made it 
clear that rate conferences between regulated carriers, when found by 
the Commission to be ‘‘in furtherance of the national transportation 
policy,’’ are not to be considered as ‘‘conspiracies in restraint of trade’’ 
which we prohibited by the enactment of the antitrust laws; we desig- 
nated the Interstate Commerce Commission as the body to determine 
whether or not proposed conferences are ‘‘in furtherance of’’ that 
policy; and we placed the conferences expressly found to be of that 
character under the continuing supervision of that Commission. The 
very fact of controversy as to the effect of that legislation upon the 
Lincoln suit and the Georgia case is further justification for the enact- 
ment of that bill at the time we passed it. By the adoption of the Reed- 
Bulwinkle bill we validated only that which is ‘‘in furtherance of the 
national transportation policy.’’ If it was not the purpose of these suits 
to frustrate that policy, then they will not be affected by the legislation, 
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As I have said, if the purpose of those suits was to enjoin conspiracy to 
fix or maintain a structure of freight rates which discriminate against 
any part of the country, the passage of the bill did not affect them, be- 
cause the bill did not validate conspiracy to discriminate. If the Gov- 
ernment proves charges of that character, the legislation would not give 
the carriers relief. On the other hand, if the real purpose of those suits 
was to declare illegal and to destroy rate conferences expressly found to 
be ‘‘in furtherance of the national transportation policy,’’ then the 
language of the bill is clear and necessary. 





CORRECTION 


In my article in the January, 1949, JournaL on ‘‘The Scope of 
Judicial Review’’ I discussed the case of Interstate Commerce Commis- 
sion V. Louisville & N. R. Co., 227 U. S. 88, in which the argument was 
made that an order of the Commission based upon its opinion that a rate 
was unreasonable was conclusive upon the Courts ‘‘even if the finding 
was wholly without substantial evidence to support it.’’ While the Court 
in its opinion attributes this contention to the ‘‘government’’ it does not 
show that the Commission, as distinguished from the Attorney General’s 
office, did not make the contention but, on the contrary, specifically re- 
pudiated it through Mr. Farrell, its chief counsel. I am indebted to 
Commissioner Aitchison for the facts. The lesson to be drawn from the 
decision is not affected but this correction should be made in the interest 
of complete accuracy. 


Harry C. AMES 





SERVICE BECOMING A DETERMINING FACTOR IN CHOOSING TRUCK LINES 


Mr. E. F. Stecher, G. T. M., Stewart-Warner Corporation, Chicago, 
told members of the Central Motor Freight’s dispatcher section at its 
January meeting that in an increasingly competitive market, service is 
more and more becoming a determining factor in choosing truck lines. 

Discussing the relationship between the carriers’ dispatcher and a 
shipper’s traffic manager, Mr. Stecher laid down several rules designed 
to improve the service rendered shippers by motor freight carriers, 


namely : 
Zone the city served, keeping the same drivers in each zone. 
Have drivers report inabilities in making pickups to the dispatchers. 


_ Dispatchers should work with dock foremen to ascertain when de- 
livery is made and to use the most economical unit. 


Line haul vehicles should be used. 
Deadline pickups to save overtime. 


Dispatcher must work with maintenance superintendents to keep 
vehicles in top condition. 
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SENATE INTERSTATE COMMERCE COMMITTEE PROCEDURAL RULES 


The Congressional Record for February 2, 1949 contains the follow. 
ing statement regarding procedures adopted by the Committee on Inter. 
state and Foreign Commerce of the Senate: 


‘“Committee on Interstate and Foreign Commerce: In executive 
session the committee selected the 2d and 4th Wednesdays of each month 
as its regular meeting days...... 

‘‘The committee unanimously adopted the following two committee 
resolutions as to a quorum for transacting business, and as to proxy 
votes : 

‘* «That seven members shall constitute a quorum for official action 
of the committee when reporting a bill or nomination: Provided, That 
proxies shall not be counted in making a quorum.’ 

‘* “When a record vote is taken in committee on any bill, resolution, 
amendment, or other question, a majority of the members being present, 
a member who is unable to attend the meeting may submit his vote by 
proxy, in writing, or by telephone or through personal instructions.’ ”’ 





PERSONNEL OF SENATE AND HOUSE COMMITTEES ON INTERSTATE AND 
FOREIGN COMMERCE * 


(81st Congress) 
House Committee on Interstate and Foreign Commerce 


Democrats Republicans 
Robert Crosser, Ohio, Chairman Charles A. Wolverton, N. J. 
Alfred L. Bulwinkle, N. C. Carl Hinshaw, Calif. 
Lindley Beckworth, Tex. Leonard W. Hall, N. Y. 
J. Perey Priest, Tenn. Joseph P. O’Hara, Minn. 
Oren Harris, Ark. Wilson D. Gilletee, Pa. 
George G. Sadowski, Mich. Robert Hale, Me. 
Dwight L. Rogers, Fla. Harris Ellsworth, Ore. 
Eugene J. Keogh, N. Y. James I. Dolliver, Iowa 
Arthur G. Klein, N. Y. John W. Heselton, Mass. 
Thomas B. Stanley, Va. Hugh D. Scott, Jr., Pa. 
John B. Sullivan, Mo. John B. Bennett, Mich. 


William T. Granahan, Pa. 
Andrew J. Biemiller, Wis. 
John A. McGuire, Conn. 
George H. Wilson, Okla. 
Neil J. Linehan, IIl. 
Thomas R. Underwood, Ky. 





*On January 17, the House of Representatives adopted H. Res. 51 providing 
that during the Eighty-First Congress the Committee on Interstate and Foreign 
Commerce shall be composed of 28 members. 
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Senate Committee on Interstate and Foreign Commerce 


Democrats Republicans 
Edwin C. Johnson, Colo., Charles W. Tobey, N. H. 
Chairman Clyde M. Reed, Kansas 
Ernest W. McFarland, Ariz. Owen Brewster, Me. 
Warren G. Magnuson, Wash. Homer E. Capehart, Ind. 
Francis J. Myers, Pa. John W. Bricker, Ohio. 


Brien MeMahon, Conn. 
Herbert R. O’Conor, Md. 
Lyndon B. Johnson, Texas 
Estes Kefauver, Tenn. 





PERSONNEL OF SENATE AND HOUSE COMMITTEES ON THE JUDICIARY 


(81st Congress) 


House Committee on the Judiciary 


Democrats Republicans 
Emanuel Celler, N. Y., Chairman Earl C. Michener, Mich. 
Francis E. Walter, Pa. Chauncey W. Reed, Il. 
Sam Hobbs, Ala. Louis E. Graham, Pa. 
William T. Byrne, N. Y. Frank Fellows, Me. 
Joseph R. Bryson, S. C. John Jennings, Jr., Tenn. 
Thomas J. Lane, Mass. Clifford P. Case, N. J. 
Martin Gorski, Il. Kenneth B. Keating, N. Y. 
Michael A. Feighan, Ohio William M. McCulloch, Ohio 
Frank L. Chelf, Ky. J. Caleb Boggs, Del. 
Ed. Gossett, Tex. Angier L. Goodwin, Mass. 


J. Frank Wilson, Tex. 
Robert L. Ramsey, W. Va. 
Dixie Gilmer, Okla. 

Boyd Tackett, Ark. 

Edwin E. Willis, La. 
Winfield K. Denton, Ind. 
James B. Frazier, Jr., Tenn. 


Senate Committee on the Judiciary 


Democrats Republicans 
Pat McCarran, Nev., Chairman Alexander Wiley, Wis. 
Harley M. Kilgore, W. Va. William Langer, N. D. 
James O. Eastland, Miss. Homer Ferguson, Mich. 
Warren G. Magnuson, Wash. Forrest C. Donnell, Mo. 
J. Howard McGrath, R. I. William E. Jenner, Ind. 


Robert F. Wagner, N. Y. 
J. Melville Broughton, N. C. 
Bert H. Miller, Idaho 
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1. C. C. ORGANIZATION AND WORK ASSIGNMENT 


The I. C. C. announced on January 19, a revision in the assignment 
of work of Division 4. Pursuant to the provisions of Section 17 of the 
Interstate Commerce Act, as amended, the Commission revised the sec- 
ond paragraph of the assignment of work to Division 4 so as to read as 
follows : 


**Section 5(2) to (13), inclusive, (other than enforcement of pen- 
alties), and section 210a(b) of Part II, relating to the consolidation, 
merger, purchase, lease, operating contracts, and acquisition of control 
of carriers, and to non-carrier control, including matters of public con- 
venience and necessity under Section 207 and consistency with the public 
interest under Section 209 directly related thereto.’’ 





On February 3rd, Secretary Bartel announced the amendment of 
the Commission’s order as to assignment of work, entered June 8, 1942, 
pursuant to the provisions of Section 17 of the Interstate Commerce 
Act, as amended, by eliminating the following shown for the Bureau of 
Water Carriers and Freight Forwarders under the heading ‘‘ Bureaus of 
the Commission’’: 


Water Carriers and 
Freight Forwarders Commissioner in Charge Division 
Tariff Matters Commissioner in Charge Division 
Finance Matters Commissioner in Charge Division 


and substituting therefor the following: 


Water Carriers and ta 
Freight Forwarders Commissioner in Charge Division 


Compliance Commissioner in Charge Division 
Section 5a Applications Commissioner in Charge Division 
Operating Authorities Commissioner in Charge Division 
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BILLS INTRODUCED IN CONGRESS 


The following Bills have been introduced in the 81st Congress: 


Administrative Court 
S. 684. 


Administrative Procedure Act 
8. C. R. 3—History—To Reprint 
Basing Point 


Black Market—Tickets 


Fair Employment Practices 


Fair Labor Standards Act 


S. 653—General Amendments (New Thomas Bill, superseding 
S. 248) 


Federal Traffic Bureau 
H. R. 103 


Foreign Commerce—lI. C. C. Jurisdiction 
H. R. 838 


Inland Waterways Corporation—Stock 
8S. 211 
H. R. 328 
Inland Waterways Corporation 
H. R. 429—Tennessee and Cumberland Rivers. 


1. C. C.—To Require One Member From New England 
H. R. 1656 


Interstate Commerce Act—Omnibus Amendments 
S. 256 
H. R. 1710 


1. C. C.—N. M. B.—R. R. B.—Increase Salaries 
S. 103 
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Joint Boards 
. 255 


Labor Relations Commission—Temporary 
. J. R. 24 


Lobbying—To Investigate 
. Res. 23 


Minimum Wages 


. 58 —Increase to 75c . R. 375 Increase to 65¢ 
> 9? 


.92— ” ’ .R. 529 =” 
.10— ” .R. 546 =” 
. 248— =” . R. 805 ts 
. R. 189 . R. 1352” 


. R. 1740 


Overcharges and Undercharges 


. 257—Limitation of Actions 
. R. 1709 


Passengers—Segregation 
. R. 22 
. R. 831 


Pipe Lines—Commodities Clause 
. 571 


Practice and Procedure before Federal Agencies 


. 527—To Provide General Rules 
. R. 1566—Administrative Practitioners Act. 


Radio Communications Systems—R. R.s. 
. 238 
. R. 378 
. R. 530 


Railroad Retirement Act 
. R. 556—Furloughed Employees 
. R. 815—Survivor Annuities 


. R. 826—35 years’ Service 
. R. 1811—30 years’ Service 


Railway Mail Pay—To Investigate 
. Res. 34 


Rates—Grain—Uniform Per-Mile 
. R. 1195 


Reed-Bulwinkle Act—Repeal 
. R. 104 


”? 15¢@ 
”? $1.00 
”? 15¢ 
” $1.00 
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Roadway and Struct 
. R. 833 
St. Lawrence Seaway and Power Project 


. J. Res. 53 
. J. Res. 61 
. J. Res. 110 


Standard Time 
. R. 105 
Transportation of Explosives Act—Amendments 
. 457 


Through Routes 
. 438—Amend Section 15(4) of Interstate Commerce Act. 


Transportation Department 


. R. 306 
. 402 
Transportation Tax 
. 208 ) 
—Persons—Repeal 
. 393 ) 
. 205—Property—Repeal 
. 1228—Persons and Property—Repeal 
. 1564 
. 1895—Persons and Property—Repeal 


Water Carrier Act—Amend 
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ADMINISTRATIVE COURT BILL 


The Chairman of the Senate Committee on the Judiciary, Honor- 
able Pat McCarran, introduced S. 684 in the Senate on January 27th. 
The bill has been referred to the Judiciary Committee. 

An allotment of time has been requested for a representative of the 
Association of Interstate Commerce Commission Practitioners to express 
the position of the organization when hearings are held. 


S. 684 


81st Congress, 1st Session 
In the Senate of the United States 
January 27, 1949 


A Bill 


To improve the administration of justice by the creation of an 
Administrative Court of the United States. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That there shall be a 
court of record known as the Administrative Court of the United States. 
By and with the advice and consent of the Senate, the President shall 
appoint a chief judge and four associate judges for the court, who shall 
be learned and experienced in both the general and administrative law 
of the United States but shall not, within five years of such appoint- 
ment, have served as an officer or employee in the executive branch of 
the Government of the United States. No more than three of the judges 
of the court shall be appointed from the same political party. It shall 
be organized and begin to function as soon as its chief judge and two of 
its associate judges shall have been appointed and qualify. Each judge 
shall hold office during good behavior and receive a salary equal to that 
of a circuit judge. On the request of the court any active or retired 
judge of the United States may on his consent be assigned, by the chief 
judge of his court or the Chief Justice of the United States, to duty as 
a judge of the court for a temporary period or for participation in 
specified cases there pending. The chief judge shall have precedence 
and preside at any session of the court which he attends. Whenever 
the chief judge is not present, is unable to perform the duties of his 
office, or the office is vacant, his duties shall devolve pro tem upon the 
associate judge in active service who is next in precedence. The associ- 
ate judges shall have precedence according to the seniority of their 
commissions but, if commissions bear the same date, precedence shall be 
determined according to seniority in age. 


Jurisdiction and Powers 


Sec. 2. To provide an effective remedy for every wrong to any 
person as well as to provide for the just enforcement of public policy 
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except (1) with respect to cases otherwise cognizable in the Court of 
Claims, the Customs Court, the Court of Customs and Patent Appeals, 
or the Tax Court, or (2) so far as a money judgment is sought, an issue 
of tax liability is presented, or the grant or denial of a patent is ques- 
tioned— 


(a) the court shall have exclusive jurisdiction of all cases 
which, except for this Act, would be within the jurisdiction of any 
court of the District of Columbia (1) for the judicial review of 
agency action or (2) for the civil enforcement of the rules, orders, 
or investigative demands of any agency; 


(b) the court may take jurisdiction in any case involving the 
judicial review of agency action, otherwise cognizable or pending 
in any court of the United States other than the Supreme Court, at 
the request of any person who (1) desires to bring such an action 
or (2) has brought it elsewhere but seeks to transfer it to the court 
before trial, argument, or submittal for decision ; 


(ec) the court may take jurisdiction in any case involving the 
civil enforcement of the rules, orders, or investigative demands of 
any agency, otherwise cognizable or pending in any court of the 
United States other than the Supreme Court, at the request of any 
person against whom such an action has been brought but has not 
been tried, argued, or submitted for decision ; 


(d) with the permission of the court, any agency may institute 
in the court an original action for the suspension or revocation of 
the whole or part of any license otherwise subject to revocation by 
the agency ; 


(e) in any case in which jurisdiction is conferred by this sec- 
tion, the court shall have all the powers of any court which has, or 
but for this Act, would have, jurisdiction. In addition, in connec- 
tion with any case in which jurisdiction is conferred upon the court 
by this section or in any case which may be instituted in the court 
for the purpose by any person or agency, the court shall have au- 
thority (1) to declare in any dispute the rights, privileges, immuni- 
ties, and legal relations of any person or agency with respect to 
agency action or powers and (2) to direct, compel, or otherwise 
provide for the taking of agency action wrongfully withheld or 
erroneously applied. For all purposes the court shall be deemed 
an independent, specialized, and superior tribunal with respect to 
the subject matter and issues of fact or legislation before it, en- 
dowed with primary jurisdiction and final authority, and created 
to assure protection of all persons, conformity with legislative 
policy, and uniformity in the interpretation and administration of 
law. 


Operation and Procedure 


Sec. 3. The official station of the judges of the court shall be the 
District of Columbia. Not less than three judges shall constitute the 
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court in any case of a type which, except for this Act or if brought in 
another court, would require a court of more than one judge. Other- 
wise any one or more of the judges of the court, including judges 
temporarily assigned thereto, shall suffice as provided by the rules of the 
court. Where more than one judge sits, a majority of the judges of the 
court for the case shall constitute a quorum. The court shall hold an 
annual term at the seat of government but may hear or decide cases at 
general, special, or adjourned terms or sessions at any place within the 
jurisdiction of the United States. In any case in which the permission 
of the court is required it may be sought by ex parte petition or other- 
wise as the court may provide by rule or instruction. A written opinion 
shall be filed as a part of the record in each case, certified to each of the 
named parties therein, and published in compilations issued by the court 
from time to time. Save as modified by the court, general rules of pro- 
cedure in the district courts of the United States shall govern. So far as 
pertinent, the general provisions of the Judicial Code (28 U.S. C., part 
V) and the provisions thereof respecting procedure in the Court of 
Claims (28 U. 8. C., ch. 165) shall apply. The court, and each judge 
or commissioner thereof, shall possess all the powers of a district court 
of the United States for preserving order, compelling the attendance of 
witnesses, requiring the production of evidence, and achieving the exe- 
eution of process. 


Judgments and Review 


Sec. 4. To assure in every case both that full justice shall have 
been done to each person and that public policy shall be fairly and 
equitably executed— 


(a) in any case determined by one judge of the court, the 
judgment shall become final at the expiration of thirty days unless 
within that time (1) the parties waive rehearing and review by the 
court, in which case it shall become final upon such waiver, (2) it is 
modified or suspended by the judge who entered it, in which case 
the time shall begin to run again after such modification or the 
reentry of the judgment, or (3) any party thereto petitions for a 
review by three or more judges of the court sitting as an appellate 
division pursuant to the rules of the court. If such a petition is 
filed and denied, the judgment shall thereupon be final. If such 
review is granted, the judgment shall become final when and as 
affirmed, modified, or reversed by the appellate division of the court 
after opportunity for rehearing; 


(b) in any case determined originally in the court by more 
than one judge, the judgment shall be final after opportunity for 
rehearing ; 


(ec) any final judgment of the court shall be reviewable only 
by the Supreme Court on writ of certiorari granted at the petition 
of any party, or on appeal if such would be available but for this 
Act, (1) to the extent that such review may be required by the 
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Constitution or (2) so far as the court may have failed in any case 
to afford full and equal protection to private and public rights, 
powers, privileges, or immunities. The court may also certify to 
the Supreme Court any question of law in any case as to which in- 
structions are desired, and upon such certification the Supreme 
Court may give binding instructions on such questions. 


Miscellaneous 
Sec. 5. For the purposes of this Act— 


(a) The definitions stated in the Judicial Code (28 U. S. C., see. 
451) and the Administrative Procedure Act (5 U. S. C., see. 1001) shall 
be applicable to the same terms used in this Act. 


(b) The court and the judges thereof shall be subject to the pertin- 
ent general provisions of the Judicial Code (28 U.S. C., ch. 21). The 
budget of the court shall be handled in the same manner as that of the 
Court of Claims (28 U.S. C., see. 605). Judges of the court may retire 
for disability in the same manner as judges of the Court of Claims (28 
U. S. C., see. 372). 


(c) The officers and employees of the court shall be the same, and 
be governed by the same provisions of law so far as relevant, as those 
of the courts of appeals (28 U.S. C., ch. 47) and the Court of Claims (28 
U. 8. C., ch. 51). They shall also be subject to the general provisions 


of the Judicial Code applicable to officers and employees of other courts 
of the United States (28 U.S. C., ch. 57). 


(d) The court shall at any time report to Congress the need for 
additional judges or for legislation in its field of special competence or 
jurisdiction. 
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BILL INTRODUCED TO PROVIDE GENERAL RULES OF PRACTICE AND 
PROCEDURE BEFORE FEDERAL AGENCIES 


Senator Pat McCarran, Chairman of the Senate Judiciary Com- 
mittee, introduced the following bill in the Senate on January 17th, 
which has been referred to that Committee. 

The Association of I. C. C. Practitioners has requested time to state 
its views on this important measure when hearings are held. 


S. 527 
81st Congress, 1st Session 
In the Senate of the United States 
January 17, 1949 


A Bill 


To provide general rules of practice and procedure before Federal 
agencies. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the definitions in 
the Administrative Procedure Act shall be applicable to the same terms 
used in this Act. 


Sec. 2. Runes or PRACTICE AND PROCEDURE FoR AGENCIES.—The 
Commission established by section 3 of this Act shall formulate, and 
transmit to the Attorney General for report to Congress, general rules 
of practice and procedure for agencies, including forms and such rules 
as it may deem appropriate in agencies respecting judicial proceedings 
for the enforcement or review of agency action. Such rules shall neither 
abridge, enlarge, nor modify substantive powers or limitations respect- 
ing any agency nor may they provide or withdraw authority to hold 
hearings or to issue compulsory process. Unless previously disapproved 
by concurrent resolution of Congress the rules so formulated shall take 
effect ten days after the adjournment sine die of any regular session 
of Congress at which, within thirty days of the beginning of such ses- 
sion, they shall have been reported to Congress by the Attorney Gen- 
eral. After rules so become effective all laws and agency rules or prac- 
tices in conflict therewith shall, to the extent of such conflict, be of no 
further force or effect except in the case of an agency proceeding initi- 
ated prior to such effective date. Additions, repeals, or amendments 
shall be formulated and shall become effective in the same manner. So 
far as any administrative function is exempt from such general rules by 
statutory definition or by a provision of the rules, they shall neverthe- 
less be treated as models for adoption to the extent that the policy of 
this Act and the ends of justice would be served. 
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Sec. 3. ADMINISTRATIVE RULES COMMISSION. 


For the purposes of section 2 of this Act there is hereby established 
a commission composed of (1) the chairmen and ranking minority mem- 
bers of the Committees on the Judiciary of the Senate and of the House 
of Representatives or, in case one or more of them declines to serve, the 
next ranking member of the committee on the majority or minority side, 
as the case may be, until four shall accept; (2) one of the Assistant At- 
torneys General who has served as such not less than two years, desig- 
nated by the Attorney General; (3) the head of an independent agency 
who has served more than one term of office as such, designated by the 
President ; (4) the senior chief judge of the judicial circuits or, in case 
he declines to serve, the next in seniority until one agrees to serve; (5) a 
dean of a law school, designated by the President; and (6) a practicing 
lawyer versed in Federal administrative law and representative of the 
legal profession, designated by the President, who shall not be subject 
to 28 United States Code, section 283, or any similar prohibition. Mem- 
bers of the Commission shall receive no compensation other than reim- 
bursement for travel, subsistence, and other necessary expenses incurred 
by them in the performance of their duties as members of the Commis- 
sion except that members not drawing compensation from the United 
States for personal services shall be paid $50 per diem in lieu of sub- 
sistence. The Commission shall elect a chairman and secretary from 
among their number and without regard to the civil-service laws or the 
Classification Act, shall appoint, and fix the compensation of such pro- 
fessional and clerical assistants as may be necessary for the performance 
of its duties. The Commission shall also provide for, and collaborate 
with, voluntary and uncompensated advisory committees representative 
of Government agencies and private or professional interests. The At- 
torney General shall be responsible for the Commission’s quarters, facili- 
ties, and budget. There is hereby authorized to be appropriated, out of 
any funds in the Treasury not otherwise appropriated, such sums as 
may be necessary for the purposes of this Act. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 


Chairman, Memorials Committee 


Will G. Akers, 921 Pyramid Building, Little Rock, Arkansas. (1-5- 
49) 


D. C. Callon, Traffic Manager, Mississippi Cotton Seed Crushers’ 
Association, Meridian, Mississippi. (10-30-48) 


Clarence F. Carey, Executive Director, Darling Freight, Inc., 319 
Rumsey Street, S. W., Grand Rapids, Michigan. (12-23-49) 

F. W. Lumsden, (B) 1814 Genesee Street, Houston 3, Texas. (No 
further information) 
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HAROLD M. ROBERTS 


Information has reached the JouRNAL that Harold M. Roberts, for- 
merly Chief, Section of Certificates, Bureau of Motor Carriers, died in 
Albuquerque, New Mexico, on Monday morning, January 10, 1949. 

Mr. Roberts, a native of Kansas, was born May 12, 1896, and for 
several years operated a line of buses and trucks in that State and Okla- 
homa. Following this, he was with the Kansas State Board having 
jurisdiction of highway vehicular traffic. He came to the Commission 
in the latter part of 1935 and served until November 1947, when he 
suffered a severe heart attack. His physican forbade his return to his 
former position and he was transferred to Albuquerque as District Sup- 
ervisor at his own request. Reporting for duty on September 1, last, 
he was soon-after stricken again, and this was followed recently by a 
third attack in connection with which pneumonia developed. Mr. 
Roberts was a veteran of World War I, through which he served as a 
Lieutenant of Infantry. 

He left many friends in the Commission, and these are saddened at 
the news of his passing. Surviving Mr. Roberts are his wife, Mrs. 
Elinor V. Roberts; two daughters, Elizabeth and Alida, and a son, Ross. 





Rail Transportation 
By A. Rea Wiut1aMs, Editor 


FINANCE MATTERS 
Rutland R. R. Reorganization 


The plan of reorganization of the Rutland Railroad Company, as 
approved by the I. C. C. and the U. 8. District Court for the District of 
Vermont, has been submitted to the security holders for ratification or 
rejection. 





Tennessee Central RFC Loan 


Division 4 of the I. C. C. has conditionally approved an application 
by the Tennessee Central Railway Company for a loan from the RFC 
to aid in the acquisition of railroad equipment by the purchase of $918,- 
000 of 3% equipment Trust Certificates. 





RFC Loans To Railroads 


The RFC announced that on October 31, 1948 outstanding loans to 
railroads totaled $142,196,833 as compared with $144,276,602 on June 
30, 1948. 





AAR General Committee Officers 


The General Committee of the Operating-Transportation Division of 
the AAR has announced that P. J. Lynch, Vice President of the Union 
Pacific Railroad, has been elected Chairman of that Division. F. A. 
Dawson, Vice President, New York Central System, has been elected 
Vice-Chairman. Their terms expire on December 31, 1950. 





FORMAL MATTERS 
Commission Sets Dates For Ex Parte 168 Hearings 


By notice dated February 4, 1949, the Commission has indicated 
where hearings will be held in connection with Ex Parte 168. The notice 
also contains information concerning testimony to be filed and the service 
of briefs and oral argument. 

We are reproducing it below for the benefit of our members: 


The above entitled proceeding is assigned for further hearing at the 
times and places specified below, before the presiding officers named or 
such other officers (members of the Commission or hearing examiners) 
as may be designated hereafter. 


- = 
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Washington, D. C., at the Auditorium of the Department of Com- 
merce, 14th Street and Pennsylvania Avenue, N. W., March 1, 1949, 
before Division Two, Commissioners Aitchison, Splawn, and Alldredge, 
with Chairman Mahaffie designated as an additional member. 


Chicago, Illinois, at Hotel Morrison, March 14, 1949, before Division 
Two. 


Montgomery, Alabama, at the State Capitol, March 21, 1949, before 
Commissioner Alldredge. 


San Francisco, California, at the offices of the Public Utilities Com- 
mission, State of California, State Office Building, Civie Center, March 
28, 1949, before Commissioner Aitchison. 


Salt Lake City, Utah, at Hotel Utah, April 4, 1949, before Com- 
missioner Aitchison. 


Oklahoma City, Oklahoma, at Hotel Skirvin Tower, April 4, 1949, 
before Commissioner Splawn. 


The hearings will commence at 10 o’clock a.m., Standard Time of the 
zone in. which the city is situated, on the day specified, and will be con- 
tinued as announced by the respective presiding officers. 

The proceeding is assigned for oral argument before the Commis- 
sion at its offices in Washington, commencing at 10 o’clock Eastern 
Standard Time, May 16, 1949. 


Scope of Hearings 


The Commission expects that the hearing at Washington before 
Division Two, commencing March 1, 1949, will be primarily for the 
purposes of developing any changes in the situation since the prior 
hearings in November and December 1948, and of receiving evidence of 
protestants, as later indicated. Petitioners and interveners will be ex- 
pected to present the latest figures available showing traffic, revenues, 
expenses, and earnings together with their best forecast for the year 
1949. Petitioners may also present any desired further evidence with 
respect to the reasonableness of increased rates and charges for pro- 
tective service. 

At the Washington hearing may be presented evidence of a general 
character by protestants, and also testimony of protesting shippers and 
others as to specific commodities in eastern territory, including the 
Pocahontas region. Evidence bearing chiefly on interterritorial relations 
should be presented here, as far as practicable. It is also expected that 
testimony as to rates on coal, coke, and iron ore, nation-wide, will be 
presented at this hearing. 

At the regional hearing in Chicago should be presented all testi- 
mony of shippers and receivers with respect to rates on grain, forest 
products, livestock, fresh meat, and packing-house products, so far as 
possible. 
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At the regional hearing in Oklahoma City it is urged that all testi- 
mony with respect to the rates on petroleum and petroleum products be 
presented, so far as possible. 

At the regional hearings in Montgomery and San Francisco, testi- 
mony with respect to the rates of the water carriers in Gulf coastal and 
Pacific coastwise services, respectively, may be presented. 

At the regional hearing in Salt Lake City may be presented testi- 
mony with respect to the rates on non-ferrous metals. 


Notice of Intention to Produce Testimony—Verified Statements 


Parties expecting to present testimony should notify the Commission 
at its Washington office by February 25th for the Washington hearing, 
and at least one week in advance of the regional hearing, of their in- 
tention to produce oral testimony, and as to the approximate time re- 
quired, or of their intention to file a verified statement, designating the 
particular hearing at which such oral testimony or verified statement 
will be presented. Verified statements, if mailed or sent by express, 
should be addressed to the Commission at Washington, D. C., for the 
Washington hearing March 1. Such statements, forwarded for intro- 
duction at a regional hearing, should be addressed to the presiding Com- 
missioner named above, at the public building or hotel named, in a 
package plainly marked ‘‘Interstate Commerce Commission Hearing.”’ 


Briefs, and Oral Argument 


Opening briefs for all parties will ba due May 2, 1949, and reply 
briefs will be received up until the date of the oral argument, May 16, 
1949. 

To lighten the burden in service and to lessen the expense of print- 
ing unduly large numbers of briefs, the Commission will compile a list 
of counsel and parties upon whom briefs shall be served. Counsel and 
parties having a common interest are requested to agree among them- 
selves to receive one brief wherever possible. Particular attention is 
directed to the requirements of the Commission’s General Rules of Prac- 
tice with regard to the specifications for briefs. 

Counsel and parties desiring to receive copies of briefs should notify 
the Commission on or before April 6, 1949, and indicate (1) whether 
they desire to receive all briefs, or (2) briefs of the railroads, water 
earriers, or freight forwarders, or (3) briefs relating to certain named 
commodities. Failure to respond by April 6, 1949, will be considered 
as indicating that the counsel or party does not desire to be served with 
briefs. 

As soon as practicable after April 6, 1949, the Commission will 
compile a service list indicating the names and addresses of those counsel 
and parties who desire to be served with (1) all briefs, or (2) briefs of 
the railroads, water carriers, or freight forwarders, or (3) briefs relat- 
ing to certain named commodities. Such list will be filed in the docket 
and made public at the office of the Commission in Washington, D. C., 
and will be sent to parties requesting it. 
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Seventy-five copies of all briefs should be furnished to the rail- 
road petitioners and interveners, which include copies for the state com- 
missions, and 25 copies should be furnished to the Commission. 


General 


Proceedings at each hearing will be governed by the Special Rules 
of Practice attached to the original order of October 4, 1948, in addi- 
tion to the General Rules of Practice. Those rules should be consulted 
and followed. 

This notice supersedes the tentative and preliminary notice issued 
February 1, 1949. Various local difficulties have required modification 
of the tentative schedule then announced. 





Increased Express Rates And Charges 


In Ex Parte 163, Increased Express Rates and Charges, 1946, the 
I. C. C., following a second further hearing, has found that proposed 
uniform rates and charges for the transportation of property by express 
to be justified, reasonably related, and not in excess of maximum reason- 
able rates. The Express Agency proposed the Western scale for Nation- 
wide application for the purpose of establishing uniform related rates 
that are just and equitable to all shippers. The proposal was made in 
response to what the I. C. C. said in a formal report, 269 I. C. C. 161, 
181, ‘‘ We shall expect petitioner to consider further the formulation of 
a single scale for Nation-wide application.’’ 





Alabama Intrastate Rates 


In Docket 29845—Increases in Alabama Freight Rates and Charges, 
Examiner Russell M. Brown has recommended that the I. C. C. find that 
the intrastate freight rates or charges made or imposed by authority of 
the State of Alabama cause unjust discrimination against interstate 
commerce, undue preference or prejudice as between persons or localities 
in intrastate commerce, and undue preference or prejudice as between 
persons or localities in interstate or foreign commerce. 





Mississippi Intrastate Rates 


Twenty-one railroads filed a petition with the I. C. C. on January 
17, seeking an investigation of the failure or refusal of the Mississippi 
Public Service Commission to grant intrastate freight increases similar 
to those granted for interstate traffic. The Mississippi Commission has 
not gone along with the 1947 and 1948 interstate increases allowed by the 
I. C. C. on such items as cotton, soybeans, sand and gravel, building ma- 
terials, ete. 
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Railway Mail Pay—Electric Lines 


In Docket 29943, Electric Railway Mail Pay, 1948, the time for filing 
briefs has been extended to April 27, 1949. 





LEGISLATIVE MATTERS 
President Truman’s Recommendations To Congress 


Among the recommendations submitted to the Congress on January 
5, 1949 by President Truman, in his Message on The State of the Union, 
were : 


. Increase in the minimum wage from 40 cents an hour to 75 cents 
an hour; 


. Continuation of priorities and allocation authority in the trans- 
portation field (ODT) ; 


3. Construction of St. Lawrence Seaway and Power Project. 





National Transportation Inquiry 


The House Interstate and Foreign Commerce Committee in a report 
made public on December 30, recommended that the 81st Congress again 
authorize it to continue the National Transportation Inquiry under the 
provisions of H. Res. 318, adopted on March 7, 1946, and continued in 
the present Congress. 





Railway Mail Pay Investigation 


Senator Langer, of North Dakota, has introduced S. Res. 34, to 
authorize the Senate Post Office Committee to investigate contracts made 
with the railroads for carrying U. S. mails, to ascertain whether, in the 
light of changes in the volume of mail carried, any change in the rates 
charged for such service is necessary or advisable. 





Reorganization Of Government Agencies 


President Truman, in a message to Congress on January 17, asked 
for permanent authority to reorganize any executive agency, subject to 
the consent of the House and the Senate. The President’s temporary 
reorganization powers, granted under a 1945 statute, expired April 1, 
1948. A commission, working under former President Hoover, prepar- 
ing plans to streamline the executive branch of the Government, has 
recommended a permanent reorganization plan conforming with the 
President’s request. The President asked that the new Reorganization 
Act be made comprehensive in scope, and that no agency or function of 
the executive branch be exempt. 
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MAHAFFIE ACT APPLICATIONS 


Maine Central Securities Modification 


Finance Docket No. 16290, Maine Central Railroad Company Secur- 
ities Modification, has been assigned for hearing on March 1, 1949, at 
9:30 A. M., at 641 Washington Street, New York, N. Y., before Exam- 
iner John L. Bradford. This application was filed under the provisions 
of Section 20b of the Interstate Commerce Act. 





Boston & Maine Supplemental Plan for Modification of Securities 


The Boston and Maine Railroad has filed with the I. C. C. a supple- 
mental plan for a voluntary modification of its securities, designed to 
overcome the objections of security holders to its earlier plan, under the 
Mahaffie Act. The new plan proposes two issues of capital stock total- 
ling 824,431 shares of $100. par value. Of these shares, 275,296 would be 
5% preferred and 549,134 would be common stock. An additional 
481,569 shares of common stock would be authorized to provide for the 
conversion of the preferred shares at any time, on the basis of one share 
of preferred for 1.75 shares of common. 





MISCELLANEOUS 
R. R. Anti-Trust Suit—Lincoln Case 


In the Railroad Anti-Trust Case at Lincoln, Nebraska, the Defend- 
ants filed a motion seeking additional time within which to file amended 
pleadings and additional objections to the Government’s testimony, by 
reason of the agreements which the railroads have filed with the I. C. C. 
for approval under the Reed-Bulwinkle Act. The motions were assigned 
for oral argument on February 9, 1949. 





Railroad Fair 


The Chicago Railroad Fair is scheduled to open on June 25, 1949 
and close on October 2, 1949, running for one hundred days. 





Transportation Task Groups 


Organization of a general committee and five task groups to pro- 
vide advice and information on the Nation’s domestic transport system 
for use in mobilization planning was reported on January 17 to Presi- 
dential Assistant John R. Steelman, Acting Chairman of the National 
Security Resources Board. Captain Granville Conway, Director of the 
Board’s Office of Transport and Storage, told Dr. Steelman that similar 
committees and task groups are being formed to provide guidance on 
ocean shipping and air transport. 
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General Chairman of the Committee on Domestic Transport and 
Storage is ODT Director Johnson. The task groups working with him 
are making studies in the fields of railroad transport, street and highway 
transport, inland water transport, pipe lines, and warehousing and 
storage. 





TAA Appointment Of Hon. Clarence F. Lea 


The appointment of Hon. Clarence F. Lea, of Santa Rosa, Cali- 
fornia, as its Director of Governmental Relations, has been announced 
by the Board of Directors of the Transportation Association of America. 
Mr. Lea’s headquarters will be at Washington, D. C., effective March 1, 
1949. Mr. Lea served in Congress for thirty-two consecutive years. He 
was a member of the House Committee on Interstate and Foreign Com- 
merce for twenty-eight years and was Chairman of that Committee for 
ten years. 





Carriers Get Warning Of New Export Form 


According to an item in Transport Topics of January 17th, Mr. 
W. G. Clayton, General Manager, Niagara Frontier Tariff Bureau, 
Buffalo, N. Y., recently warned all shippers and carriers forwarding 
or handling Canadian traffic that they must send with any further ship- 
ments to be transported into Canada a properly executed new ‘‘export 
declaration’’ which bears the number 7525 V. 

Mr. Clayton recalled that shippers and carriers were notified early 
last month that no shipments would be accepted at the border after 
January 1 unless accompanied by the new form. He said the U. S. 
Department of Commerce arranged on a temporary basis to take care 
of shipments which moved immediately after January 1 on previously 
required forms. But, he said, the temporary arrangement has been dis- 
continued and unless the new form is used henceforth the American Cus- 
toms will refuse the shipment on its arrival at a port of export. 

Mr. Clayton said carriers must see to it that the shipper furnishes 
the proper form. 





oO. D. T. 


The Office of Defense Transportation announced on February 2nd 
the issuance of Suspension Order ODT 18A, Revised-1, suspending effec- 
tive February 14, 1949, all provisions of General Order ODT 18A, Re- 
vised, and all provisions of outstanding special directions and permits 
issued in connection therewith. 

Suspension Order ODT 18A, Revised-1, is scheduled to expire on 
April 16, 1949, or at such earlier time as the Office of Defense Transpor- 
tation may hereafter designate. 

General Order ODT 18A, Revised, requires the heavy loading of 
earload freight. In announcing the issuance of Suspension Order ODT 
18A, Revised-1, Colonel J. Monroe Johnson, Director of the Office of 
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Defense Transportation, stated that it should be clearly understood that 
General Order ODT 18A, Revised, is not being revoked but is merely 
being suspended for a 60 day period during which carloadings are nor- 
mally far below peak levels. 





ODT Discontinuance Proposed By President Truman 


In his Budget Message, sent to Congress on January 10, President 
Truman proposed the discontinuance, after July 1, 1949, of the ODT as 
a separate agency, and the transfer of its programs to the Bureau of 
Service of the I. C. C. He recommended that the Bureau of Service be 
given an additional appropriation of $374,772 to carry on these fune- 
tions. He also recommended an appropriation of $95,000 to enable the 
ODT to continue to function from February 28, 1949 until June 30, 
1949. 





Increased Steel Rail Production Urged 


Robert L. Glenn, Director of the Division of Manpower and Ma- 
terials of the ODT, has urged the Steel Products Advisory Committee to 
enlarge the voluntary steel allocation in order to make available a 
greater amount of steel rail. The railroads, through E. M. Hastings, 
Chief Engineer, R. F. & P. R. R., also urged this program. 





REED-BULWINKLE ACT APPLICATIONS 
Per Diem Application 


Members of the Association of American Railroads and the Ameri- 
ean Short Line Railroad Association have filed with the I. C. C. a Pro- 
posed Agreement, under the Reed-Bulwinkle Act. 

By amended application filed on January 28th with the Commission, 
more than 200 additional railroad companies joined in the application 
filed with the Commission on January 10, seeking approval of an agree- 
ment as to procedure for dealing with freight car hire and demurrage 
rules and charges, under the provisions of the Act. The amended ap- 
plication brings the total number of applicants to 543, representing an 
ownership of approximately 97 per cent of all the freight cars used in 
interchange in the United States. 

The Department of Justice, upon its request, has been allowed un- 
til March 10, 1949, to file objections to approval of the proposed agree- 
ment. 





Southern Railroads’ Application 


The Southern railroads filed with the I. C. C., on January 6, 1949, 
their application, under the Reed-Bulwinkle Act, for approval of their 
rate-making procedure. The Western and the Eastern railroads have al- 
ready filed their applications. 

The Department of Justice has recommended that the I. C. C. reject 
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the proposals of the railroads on the ground that they make too deep an 
inroad into the Anti-Trust laws. The I. C. C. has granted the Justice 
Department until March 10th to present objections to the proposal. 





STATISTICS 
Steam Railway Accidents 


During the first eleven months of 1948 there were 44 passengers 
killed and 3,320 passengers injured in train and train service accidents 
as compared with 60 passengers killed and 3,729 injured in such acci- 
dents during the first eleven months of 1947. 

During the first eleven months of 1948 there were 507 employees 
killed and 28,339 employees injured while on duty, as compared with 
634 killed and 32,699 employees injured while on duty during the first 
eleven months of 1947. 





Railway Employment 


Class I Steam Railways, excluding switching and terminal com- 
panies, had 1,306,564 employees at the middle of the month of Decem- 
ber, 1948, a decrease of 1.83% as compared with the middle of December 
1947, and a decrease of 1.70% as compared with the middle of Novem- 
ber 1948. Railway employment at the middle of December 1948 was 
130.1 of the 1935-1939 average. 





Railroad Equipment 


Class I railroads and railroad-owned and controlled private refrig- 
erator car companies placed 102,737 new freight cars in service in 1948. 
This is the largest number of new freight cars installed in any year 
since 1925 when approximately 105,000 were put in service. New car 
installations in 1947 totaled 63,312. Class I railroads and railroad-owned 
and controlled private refrigerator car companies put 8,898 new freight 
ears in service in December, 1948. 

Those installed in the 12-month period of 1948 were as follows: 
40,490 box cars which included 39,226 plain and ventilated and 1,264 
automobile ; 41,234 hopper including 1,885 covered hoppers; 13,108 gon- 
dolas; 6,534 refrigerator; 592 flat; 350 stock, and 429 miscellaneous 
freight cars. 

Class I railroads and railroad-owned and controlled private refrig- 
erator car companies in 1948 retired 81,659 freight cars of which num- 
ber 9,125 were retired in the month of December. In 1947, there were 
71,331 retired. 

They also put 1,487 new locomotives in service in 1948 of which 86 
were steam, 4 electric and 1,397 Diesel. New locomotives installed in 
1947 totaled 843, of which 72 were steam, 2 electric and 769 Diesel. 
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Freight Car Deliveries 


Domestic freight car deliveries in December 1948, totaled 9,967, 
third largest monthly production figure of the year, the American Rail- 
way Car Institute announced on January 5. The November figure was 
9,283. Deliveries for the year totaled 112,634, the highest since 1924, 
compared with 68,552 in 1947 and 41,955 in 1946, the announcement 
said. 

New cars ordered in December according to the Institute, totaled 
8,368 of which 4,968 were placed with the car builders. Railroad shops 
will build 3,400. 

‘*Orders for the year,’’ the announcement continued, ‘‘have totaled 
97,184, compared with 121,308 in 1947 and 67,193 in 1946. 

“‘The total backlog as of January 1 was given as 103,896 which 
compares with 119,786 a year earlier and a high for 1948 of 134,676 on 
May 1. 

‘Of December deliveries, 7,364 were from the car builders and 
2,603 were built in railroad shops. Production of the leading types of 
cars was: box 2,574, gondolas 2,152, hopper 3,608, refrigerator 744, tank 
577. 

‘*The record on the chief types of freight cars delivered during the 
year was given as: box 40,201, gondolas 13,587, hoppers 41,113, refrig- 
erator 8,049, tank 6,831. 

“*Chief types ordered during the year: box 18,904, gondolas 19,328, 
hoppers 40,693, refrigerator 7,060, tank 4,464.”’’ 





Net Railway Operating Income 


Net railway operating income of Class I railroads for November 
1948, before interest and rentals was $84,065,711, according to reports 
filed by the carriers with the Bureau of Railway Economies of the AAR. 
The corresponding figure for November 1947 was $65,954,487. 

The estimated net income of the railroads, after interest and rentals, 
was $63,000,000 for November, 1948, compared with $44,000,000 in the 
same month of 1947. 

Net railway operating income of the Class I carriers for the first 
eleven months of 1948, before interests and rentals, totaled $937,690,381 
compared with $703,911,821 in the corresponding period of 1947. 

Net income, after interest and rentals, of the Class I railroads in the 
first eleven months of 1948 is estimated at $652,000,000 compared with 
a net income of $418,000,000 in the corresponding period of 1947. 

In the twelve months ended November 30, 1948, the rate of return 
on net property investment averaged 4.45 per cent, compared with a 
rate of return of 3.58 per cent for the twelve months ended November 
30, 1947. Net property investment is the value of road and equipment 
as shown by the books of the railways including materials, supplies and 
cash, less accrued depreciation. 
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Estimated Freight Car Loadings 


Freight carloadings in the first quarter of 1949 are expected to be 
2.1 per cent above those in thé same period in 1948, according to esti- 
mates compiled by the 13 regional Shippers Advisory Boards. 

On the basis of these estimates, freight carloadings of the 32 princi- 
pal commodity groups will be 7,505,850 cars in the first quarter of 1949, 
compared with 7,348,442 actual carloadings for the same commodity 
groups in the corresponding period of the preceding year. Eight of the 
13 Shippers Advisory Boards estimate an increase in carloadings for the 
first quarter of 1949, compared with the same period in 1948, and five— 
the Pacific Northwest, Mid-West, Southwest, Atlantic States and New 
England regions—expect reductions. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended January 15, 1949, 
totaled 733,272 cars. This was a decrease of 75,036 cars, or 9.3 per cent 
below the corresponding week in. 1948, and a decrease of 94,788 cars, or 
11.4 per cent, below the corresponding week in 1947. 

Loading of revenue freight for the week of January 15, increased 
11,765 cars or 1.6 per cent above the preceding week this year. 

Coal loading amounted to 163,794 cars, a decrease of 28,060 cars 
below the corresponding week in 1948, and a decrease of 216 cars below 
the preceding week this year. 





Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement No. M-250, showing passenger traffic statistics for 
the first nine months of 1948, as compared with the first nine months of 
1947. During the first nine months of 1948 the reductions, in compari- 
son with the first nine months of 1947, were as follows: 


Passenger Revenue in Coaches 0.6% 
Passenger Revenue—Parlor and Sleeping Cars 2.2% 
Revenue Passengers Carried in Coaches 12.3% 
Revenue Passengers—Parlor and Sleeping Cars 9.9% 
Revenue Passengers Carried 1 Mile—Coaches 11.6% 
Revenue Passengers Carried 1 Mile—Parlor and 

Sleeping Cars 10.9% 





Freight Train Service Operating Averages 


The following table is reproduced from the ‘‘Monthly Comment on 
Transportation Statistics’’ issued by the Bureau of Transport Econom- 
ies and Statisties of the I. C. C., dated January 11, 1949: 
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Ten Months ended October 31 
Item 1948 1947 1929 
Net ton-miles per mile of road per day 8,285 8,442 5,731 
Car-miles per freight car-day 44.2 45.7 32.8 
Freight car-miles per train mile: 
Loaded 35.9 35.2 30.3 
Empty 18.5 17.7 17.5 
Total 54.4 52.9 47.8 
Gross ton-miles per train-mile ! 2,503 2,434 1,877 
Net ton-miles per train-mile 1,181 1,148 812 
Net ton-miles per freight car day 960 990 557 
Gross ton-miles of locomotives and 
tenders per locomotive mile 286 281 220 
Net ton-miles per loaded car-mile 32.9 32.6 26.8 
Percent loaded of freight car-miles 65.9 66.6 63.4 
Train-miles per train hour 16.1 16.0 13.1 
Gross ton-miles per train hour ! 39,782 38,508 24,625 
Percent unserviceable : 
Freight locomotives 15.8 16.3 16.4 
Freight cars on line 4.4 4.0 6.1 





1 Excludes locomotives and tenders. 





Railroad Operating Revenue 


Based on advance reports from 82 Class I railroads, whose revenues 
represent 80.7 per cent of total operating revenues, the AAR has esti- 
mated that railroad operating revenues in December, 1948, decreased 
0.8 per cent as compared with the same month in 1947. The estimate 
covers operating revenues only, and does not take into account substan- 
tial increases in operating expenses that have taken place since Decem- 
ber, 1947, as a result of increases in wage rates and material prices. 

Estimated freight revenue in December 1948, was greater than in 
December 1947, by 2.2 per cent, but estimated passenger revenue de- 


creased 1.2 per cent. 























Motor Transportation 
By Harry E. Boot, Editor 


Increases On Classification Ratings Of Cooked Cereals Approved 


Division 3 of the Interstate Commerce Commission recently ap- 
proved increased ratings on most cooked cereals, although it found that 
higher ratings on rolled uncooked cereals would be unjust and unrea- 
sonable. This decision in I. & 8S. M-2494 arose out of proposals by the 
motor common carriers parties to the National Motor Freight Classifica- 
tion to institute higher ratings intended to reflect differences in trans- 
portation characteristics of cereals. In approving the changes in ratings, 
Division 3 relied a great deal on the opinion in 47 MC-C-601, Incandes- 
eent Electric Lamps and Bulbs. In this latter case, it was held that in 
fixing ratings, the density of the article should be accorded greater con- 
sideration than had theretofore been rendered, but that other character- 
istics, such as value, must also be taken into consideration. 





Proposed C. O. D. Rules Attack In Briefs 


A combined brief submitted by the Pacific Motor Trucking Company 
and the Southern Pacific Motor Transport Co., as well as briefs filed by 
Santa Fe Trail Transportation Co. and the Regular Route Common Car- 
rier Conference of A. T. A., took exceptions to rules recommended by 
I. C. C. Examiner James J. Williams in Ex Parte MC-42. The pro- 
posed rules are aimed at regulating the handling of C. O. D. funds by 
motor common carriers of property. The Regular Route Common Car- 
riers Conference brief questioned practicality of proposed rules which 
would prohibit commingling of C. O. D. moneys with other funds, re- 
quire carriers offering C. O. D. service to put up surety bonds, and per- 
mit carriers to become self-insurers. It was argued that the anti-com- 
mingling rule, which would require placing C. O. D. moneys in a separate 
bank account or trust fund, avoids reality since it is common practice of 
consignees to pay carriers with a single draft covering freight charges, 
C. 0. D. amounts, as well as transportation tax. It was further argued 
that the ruling did require segregation of C. O. D. moneys in a separate 
bank account at the ecarrier’s ‘‘general accounting office,’’ whereas, it 
would be of little importance whether that system were followed or separ- 
ate accounts were maintained at the point of collection. The Common Car- 
riers Conference recommended that a rule requiring prompt deposit in 
or prompt transfer of C. O. D. moneys to a trust fund at any place 
would be a more reasonable rule. 

The Commission was reminded that about 12,000 common carriers 
were affected by the proceeding and the average cost of a surety bond is 
between $40 and $50, which would mean an additional $500,000 added 
to the industry’s cost each year. 
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Interstate Trucks To Be Exempt From Virginia’s Gross Receipts Tax 


Virginia’s recently re-enacted gross receipts tax on trucks will not 
be imposed upon interstate trucks from those states with which Virginia 
has reciprocal agreements. The State Reciprocity Board has recom- 
mended that reciprocity be extended on this tax, but a well defined anti- 
truck campaign was staged to have the Governor refuse this recommen- 
dation. There were several hearings held on the matter, at which time 
the history of the tax was thoroughly reviewed. The Governor has indi- 
cated that he will go along with the Reciprocity Board recommendations, 





Petition For Investigation Of Contract Carriers’ Practices Denied 


The Interstate Commerce Commission recently denied a petition of 
the Contract Carriers Conference of A. T. A. when the Conference sought 
a general investigation into some of the the practices of contract carriers, 
Specifically, the petition wished the I. C. C. to determine whether there 
was violation when a contract carrier (1) transports a shipment for a 
single contracting shipper under a through arrangement and at a 
through rate of charge for a haul with respect to which the carrier is 
authorized to perform the entire haul as a single unit, (2) transports a 
shipment in a through service for a single contracting shipper under 
separate contracts and on separate billing for component parts of the 
haul when such carrier is not specifically authorized to perform the 
entire haul as a single unit, (3) transports a shipment for a contracting 
shipper to an interchange point and at such interchange point delivers 
such shipment to another contract carrier by motor vehicle for further 
transportation under a separate contract and rate. In denying the pe- 
tition, the Commission cited at great length a number of decisions in 
cases considered by the Commission as a whole or by Division 4 and 5. 
The Commission found that there is no provision, either expressed or 
implied, in the Motor Carrier Act for either joint rates or arrangements 
for through carriage of property between common and contract carriers. 
The Act does not specifically prohibit joint rates or arrangements for 
through carriage of property between common and contract earriers but 
it does expressly provide for through routes and joint rates only between 
common carriers. The report also found that ordinarily the question of 
“*tacking’’ of operating rights is not involved in applications filed under 
Section 209 because applicants for a contract carrier authority have 
almost without exception, sought authority to perform a complete service 
for the shipper without regard to the existing authority. 





Leasing Hearings Finally Brought To A Close 


During the last two weeks of hearings on Ex Parte MC-43, Examiner 
H. C. Lawton heard testimony from the Household Goods Carriers and 
the Teamsters Union. The Household Goods Carriers Conference con- 
sumed the better part of five days in placing their story in the record. 
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Many household goods carriers took the witness stand to explain how it 
would be impossible to conduct large transcontinental household goods 
moving service unless the majority of their present leasing practices 
were continued. The final testimony offered was by the Teamsters Union 
when several owner-operators went on the stand in order to show the 
evils of trip leasing. Director Blanning, who had testified in the earlier 
part of the hearing, was placed on the stand for cross-examination at 
the close of the hearing. Mr. Blanning did not make any definite recom- 
mendations on leasing but presented studies made by his department so 
the Commission might have before it data on accidents, extent of leasing, 
ete. 





All Motor Carriers Will Be Required To Make |. C. C. Reports 


The Interstate Commerce Commission, in its annual report to 
Congress for the year of 1948, announced that all of the 22,000 motor 
carriers subject to the Commission’s jurisdiction will be required to make 
annual reports effective with 1948. At present, only 3,000 Class 1 motor 
carriers whose annual gross operating revenue averaged $100,000 or 
more are filing reports, but under the new policy, Class 2 carriers whose 
revenue averaged $25,000 or more, but less than $100,000, and Class 3 
carriers with revenues of less than $25,000 will also make reports. The 
urgent need for information on this large segment of the transportation 
field was the reason given for the new policy. 

At the same time, the Commission recently gave notice to Class 1 
carriers that due to congestion in the Government Printing Office, the 
annual report ‘‘Form A’”’ for 1948 will not be completed until the mid- 
dle of February. As soon as the Commission receives these forms, they 
will be mailed to carriers. 





Hearings On Bill To Expand Coverage Of Fair Labor Standards Act 


The House Committee on Education and Labor is conducting hear- 
ings on H. R. 2033 (Lesinski), which would vastly expand the coverage 
of the Fair Labor Standards Act. Under the present law, employees 
whose activities are in ‘‘commerce’’ or who ‘‘produce’’ goods for com- 
merece, as those terms are defined in the Act, are covered. H. R. 2033 
would also apply the law to employees whose activities affect commerce. 
“Activity affecting commerce’’ is defined by the Bill as follows: 


‘* Activity affecting commerce’’ includes any activity necessary 
to commerce or competing with any activity in commerce or where 
the existence of labor standards below those prescribed by this Act 
would burden or obstruct or tend to burden or obstruct commerce 
or the free flow of commerce. 


In addition, H. R. 2033 would considerably restrict the exemption 
from the overtime provisions of the law presently applied to employees 
of interstate motor carriers. Under the law today, employees classified 
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as drivers, drivers’ helpers, mechanics, and loaders, are exempt from the 
overtime provisions of the law. The Bill presently being considered by 
the Committee would restrict the exemption to driver and helper em- 
ployees of interstate motor carriers who devote the greater part of any 
work-week riding a motor vehicle in the performance of over-the-road 
transport, as that term would be subsequently defined by the Secretary 
of Labor. 





HONORABLE J. MONROE JOHNSON CONFIRMED AS COMMISSIONER 


On February 14th the Senate confirmed the appointment of J. 
Monroe Johnson as Interstate Commerce Commissioner. 

On February 10, President Truman issued an Executive Order 
exempting Colonel Johnson from compulsory retirement for age. He 
will be seventy-one on May 5, 1949. The exemption, however, does not 


extend beyond his present term of office, which will expire on December 
31, 1955. 


























Freight Forwarder Regulation 
By Gites Morrow 


General Counsel, Freight Forwarders Institute 


Federal District Court Reverses Commission On Question Of 
**Non-Profit” Association Under Part IV Of Act 


The District Court of the United States for the Southern District of 
Ualifornia, Central Division, by an opinion dated January 24, 1949 (No. 
8588-WM), held that the I. C. C. was wrong in finding certain opera- 
tions of Pacific Coast Wholesalers’ Association to be those of a freight 
forwarder and not conducted on a ‘‘non-profit’’ basis within the mean- 
ing of that term as used in Part IV of the Act. 

The case was brought before the special three-judge court on com- 
plaint of P. C. W. A. seeking to set aside an order of the Commission on 
further hearing in Docket Ex Parte No. 160 (269 I. C. C. 504). Fora 
review of the Commission’s decision see pages 367-9 of the January, 1948 
issue of the JOURNAL. 

The Court said that the full record was before it and that there was 
evidence of substance to support the Commission’s findings of fact. It 
agreed that it could not consider the wisdom of the Commission’s re- 
quirement, or substitute its judgment for that of the Commission. That 
left the question of ‘‘whether the facts found by the Commission show 
respondent Pacific Coast Wholesalers’ Association to be a ‘freight for- 
warder’ within the meaning of Par. 402 of the Interstate Commerce 
Act.’”’ 

The Commission found that in handling shipments on which freight 
is borne by nonmember-consignors the association is operating for hire 
and therefore for profit. As to this the Court said it was true that where 
goods are sold f.o.b. destination it is ordinarily the seller who bears the 
freight and if the purchaser pays the freight he does so solely as agent 
of the seller. However, the Court added: ‘‘. . those are matters of con- 
tract between the seller-consignor and the purchaser-consignee.’’ And 
the opinion continued : 


‘*Here the determinative inquiry is not as to agency as between 
consignor-seller and consignee-member [cf. Adams v. Mills, 286 U. 8. 
397, 406-407 (1932) ], but as to the agency relationship between both 
or either of them and the association. And the facts found by the 
Commission admit of but one conclusion as to this: That the associa- 
tion at all times acts solely at the request, and under the direction, 
and for the account and benefit, of the member-purchaser. As be- 
tween member and association, then, the former always acts as 
principal, the latter as agent.’’ 

ees 


‘*When this principal-agent relationship between member-pur- 
chaser and the association is borne in mind it is clear that there is 
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no profit to the association from the activities described in the Com. 
mission’s report [49 U. 8. C., § 1002(c)]; and it is equally clear 
that the association, as agent for the members, does not ‘hold itself 
out to the general public to . . . provide transportation of proper- 
ty ... for compensation’ [49 U. 8. C., § 1002(a) (5) ]. 


‘‘The court is of opinion therefore that inasmuch as respondent 
association acts only as agent of its members ‘in consolidating or 
distributing freight . . . for the members . . . on a non-profit basis, 
for the purpose of securing the benefits of carload, truckload, or 
other volume rates,’ respondents are not subject to regulation in 
such activities by the Commission pursuant to part IV of the Inter. 
state Commerce Act. Which is to say that the conclusions reached 
by the Commission in the report of November 26, 1945 [264 I.-C. C. 
134] were correct. 


‘* Accordingly the court holds that the conclusions and require- 
ments of the Commission, predicated upon the report of December 
18, 1947 (269 I. C. C. 504], have no rational basis, and must be set 
aside.’’ 





Court Vacates Stay Order Against Civil Aeronautics Board 
Order In Air Freight Forwarder Case 


The United States Court of Appeals for the Seventh Circuit on 
January 26, 1949 vacated its stay order against the decision of the Civil 
Aeronautics Board in the Air Freight Forwarder Case (CAB Docket 
681, et al) dated September 8, 1948. The Board’s decision set up regu- 
lations permitting the operation of air freight forwarders, under exemp- 
tion, for a period not to exceed five years. Upon petition of a group of 
the certificated airlines the stay order, which has now been dissolved, was 
entered on November 15, 1948. The matter has not yet been heard by 
the Court on its merits. For information concerning the Board’s deci- 
sion in this case see page 91 of the October, 1948 issue of the JouRNAL. 





Forwarder Matters Discussed In Commission’s Sixty-Second Annual 
Report To Congress 


In the section of the Commission’s sixty-second annual report deal- 
ing with the work of the Bureau of Water Carriers and Freight For- 
warders it is revealed that a total of 217 applications for freight-for- 
warder permits have been received since part IV of the Act was passed. 
The Commission has disposed of 205 of these and 12 are pending. One 
hundred and sixteen permits have been issued and 89 have been dismissed 
or denied. 

The report contains the following comments concerning the opera- 
tions of so-called ‘‘pool-car operators’’ and ‘‘shipper’s associations”’ : 


‘‘Much attention was devoted to the services of so-called ‘pool-car 
operators’ and ‘shippers’ associations,’ and rulings were issued or 
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proceedings were instituted in certain instances. The comments on 
the operations of shippers’ associations and agents, appearing at 
page 147 of our last annual report, are pertinent to the conditions 
which have prevailed during the period covered by this report. 
Some unlawful operations by water carriers were also developed and 
appropriate action was taken.’’ 


In its legislative recommendations the Commission renewed its previ- 
ous suggestions for amendment of Section 411 and for provision for limi- 
tation on overcharges and undercharges and a reparations clause. The 
Commission asks that Section 411(c) be amended so as to vest discre- 
tionary power in the I. C. C. to permit the type of ownership or interest 
in forwarders therein prohibited upon proper showing. It would also 
have Section 411 amended so as to vest jurisdiction in the Commission 
over consolidations and leasing of forwarders. The Commission recom- 
mends a uniform two-year time limitation on suits for overcharges and 
undercharges for application to Parts II and IV of the Act. (Note: 
Bills to carry out this latter recommendation have been introduced in 
the 81st Congress as follows: S. 257 by Senator Reed and H. R. 1709 
by Rep. Crosser). 











Water Transportation 


By Ricuarp H. Srecker, Editor 
Executive Vice President, National Water Carriers Association, Inc. 


Petterson Lighterage & Towing Corporation 
Extension—New York Harbor 


By report and order dated January 17, 1949, the Interstate Com- 
merce Commission has granted the application of Petterson Lighterage 
& Towing Corporation, of New York, N. Y., for a permit authorizing 
operation as a contract carrier by non-self-propelled vessels with the use 
of separate towing vessels in the transportation of ore residue from ports 
and points within New York Harbor and harbors contiguous thereto to 
Glen Cove, Long Island, N. Y., and of ore and ore residue in the reverse 
direction. The Commission denied the application insofar as it sought 
authority to transport similar commodities between the same points. 





Eastern Steamship Lines, Inc. 
Extension—Miami 


The application of Eastern Steamship Lines, Inc., of Boston, Mass., 
Docket No. W-311 (Sub-No. 2), for authority to extend its operations to 
include the transportation of passengers and passengers’ automobiles 
between New York, N. Y., and Miami, Fla. has been dismissed by the 
Commission at the request of the applicant that it be permitted to with- 
draw the application. 





Albert Bernert 
Extension—Freighting 


The Interstate Commerce Commission’s Bureau of Water Carriers 
and Freight Forwarders has issued a proposed report, recommending 
that the application of Albert Bernert, of Willamette, Oreg., Docket No. 
W-370 (Sub-No. 1), for authority to extend his operations to include 
the transportation of commodities generally in freighting service along 
the Willamette River above and including Oregon City, Oreg. be denied. 
The applicant now holds a certificate authorizing operation as a common 
carrier in the performance of general towage in the same territory for 
which authority is now sought to perform freighting service. 





Knappton Towboat Company 
Extension—Willamette River 


The Interstate Commerce Commission has issued a fourth amended 
certificate authorizing operation by Knappton Towboat Company, of 
Portland, Oreg., as a common carrier by towing vessels in the perform- 
ance of general towage, and by non-self-propelled vessels with the use of 
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separate towing vessels in the transportation of commodities generally, 
between ports and points in Oregon and Washington along the Columbia 
River and its tributaries below Bonneville Dam. The previous certificate 
did not permit the transportation of commodities generally in a freight- 
ing service along the Willamette River above Oregon City. 





Sause Bros. Ocean Towing Co., Inc. 
Temporary Authority 


Sause Bros. Ocean Towing Co. Ine., of Albany, Oreg., has been 
granted temporary authority under Docket No. W-435 (Sub-No. 1) to 
operate as a carrier by water in the transportation of logs from Coos 
Bay, Oreg. to Port Angeles, Wash. The temporary authority will ex- 
pire June 1, 1949. 





Commercial Barge Lines, Inc. 
Extension—Mayersville 


Commercial Barge Lines, Ine., in Docket No. W-751 (Sub-No. 7) 
has been authorized to extend its operations as a common carrier by 
self-propelled vessels, and by non-self-propelled vessels with the use of 
separate towing vessels, to include the transportation of motor vehicles 
and certain related articles from Louisville, Ky., Evansville and Mt. 
Vernon, Ind., and Cincinnati, Ohio, to Mayersville, Miss., and points 
along the Mississippi River within 5 miles thereof, and of these com- 
modities (rejected) on return to origins. 

The application of Commercial Barge Lines, Inc. for authority to 
extend its operations to include the transportation of motor vehicles 
from New Orleans, La. to Memphis, Tenn., St. Louis, Mo., Minneapolis, 
Minn., ete., has been dismissed at the request of the applicant. 





Nelseco Navigation Co. 
Temporary Authority—Quonset Point 


In Docket No. W-985 (Sub-No. 3), the Nelseco Navigation Co., of 
New London, Conn., has been granted temporary authority until July 
13, 1949, to operate as a common carrier by self-propelled vessels in the 
transportation of passengers between Fall River, Mass. and Quonset 
Point, R. I. 

The company has also filed an application seeking permanent au- 
thority to operate as a common carrier by self-propelled vessels in the 
transportation of passengers and property generally between Fall River, 
Mass., on the one hand, and Quonset and Davisville, R. I., on the other. 
The applicant proposes to provide daily service. 





B. B. Jublou 


A proposed report issued by the Bureau of Water Carriers and 
Freight Forwarders recommends that the Commission find future public 
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convenience and necessity to require seasonal operation by B. B. Jublou, 
of Coraopolis, Pa., Docket No. W-988, as a common carrier by self-pro- 
pelled vessels in the transportation of passengers between Pittsburgh, 
Pa. and Chester, W. Va. Since applicant has no vessels with which to 
perform service at present, it is recommended that the Commission with- 
hold issuance of a certificate pending applicant’s readiness to begin 
operation on or before June 30, 1949. 





Sword Line, Inc. 
Temporary Authority 


The Sword Line, Ine., of New York, N. Y., in Docket No. W-990, 
has been authorized to operate until February 18, 1949 as a contract 
earrier by self-propelled vessels in the transportation of potatoes from 
Winterport, Me. to Savannah, Ga. and Jacksonville, Fla. 





Annual Report Of The Interstate Commerce Commission 


The Interstate Commerce Commission has submitted to the Congress 
its sixty-second annual report, covering generally the period from No- 
vember 1, 1947 to October 31, 1948. 

In discussing the condition of the domestic water-carrier industry, 
the report states that, although there have been some increases in the 
tonnages carried by the water lines and certain of the carriers are in 
better financial position than heretofore, the net operating results of 
many carriers are still unsatisfactory. 

Water carriers in the coastwise, intercoastal, and Great Lakes trades 
generally have not been able to make much progress in dealing with the 
extremely difficult conditions, including high costs, which have con- 
fronted them since the war. The report gives numerous instances where 
carriers have not been able to resume services engaged in prior to the 
war. One example given is common-carrier service in the Atlantic and 
Gulf-Pacifie intercoastal trades, where the number of vessels now being 
operated is about one-third of the number in such service prior to the 
war. 

In discussing the effect of rail rates on water carriers, the report 
states : 


‘*The effect of railroad rates on the ability of water lines as 
well as other transportation agencies, to compete with the rail car- 
riers in furnishing adequate and efficient service must be considered 
in determining lawful rail rates under the amended Interstate Com- 
merce Act, interpreted in the light of the declaration of national 
transportation policy. But interests of competing carriers are but 
one of the many factors we must consider under the statute. Since 
the creation of this Commission, Congress and the courts have recog- 
nized the importance of exercising the regulatory function in the in- 
terest of the entire Nation and all of its components that may be 
affected by transportation.’’ 
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Recent Court Decisions 
By Warren H. Wacner, Editor 


” «6 


casual,” “occasional,” ‘“‘infrequent,’”’ “‘charter.”’ 
Pacific Northern Airlines v. Alaska Airlines, 80 F. Supp. 592. 


On August 7, 1948, the U. S. District Court for the District of 
Alaska had before it the question whether certain air transportation was 
that of a common carrier, and made the following holdings: 


Definitions: ‘‘Common carrier, 


Air carrier which operated planes for carriage of persons and 
property between Alaska and the United States, seeking and ad- 
vertising for the traffic and carrying all offered, to the limit of its 
capacity, for compensation, was as to such operations a ‘‘common 
earrier’’ required by statute to have a certificate of public conveni- 
ence and necessity for such operations unless exempted from such 
requirement by Civil Aeronautics Board. 

Air carrier which made three to five round-trip flights per 
month for transportation of passengers from Anchorage, Alaska, to 
Great Falls, Minneapolis, and Chicago, accommodating all who ap- 
plied to the capacity of plane, though such flights were advertised 
as infrequent, nonscheduled flights, was a ‘‘common earrier’’ re- 
quired by statute to have a certificate of public convenience and 
necessity for such operations unless exempted by Civil Aeronautics 
Board. 

A ‘‘common earrier’’ is one who holds himself out as ready, able, 
and willing for hire to undertake the transportation of persons or 
property, or both, from place to place, invites the patronage of the 
public, and engages in such transportation as a business. 

Operation of planes by air carrier, engaged in common carrier 
operations over the same routes, for transportation of building 
supplies from the United States for contractors engaged in military 
construction in Alaska, was on the whole ‘‘common carrier’’ work 
for which a certificate of public convenience and necessity was re- 
quired, unless exempted by Civil Aeronautics Board, though such 
transportation was under contracts awarded on the basis of the 
lowest responsible bid and subject to approval of army engineers. 

The Civil Aeronautics Board may regulate but not prescribe 
the charter trips and other special services which air carriers are 
permitted under Civil Aeronautics Act to make or perform. 

Civil Aeronautics Board regulation permitting non-certificated 
operations by Alaska air carriers, provided such trips are ‘‘casual,’’ 
“*occasional’’ or ‘‘infrequent,’’ used quoted words as almost synony- 
mous. 

Evidence established that Alaska air carrier operated as a com- 
mon carrier in transporting freight from Seattle and vicinity to 
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Anchorage, Alaska, and that such operations were not special sery- 
ices which air carriers are permitted by statute to perform without 
regard to the points named in their certificates, and were not casual, 
occasional, or infrequent within meaning of regulation of Civil 
Aeronautics Board authorizing Alaskan air carriers to render such 
services outside the scope of their certificates. 

Statement of a member of Civil Aeronautics Board that Alaskan 
air carrier’s operations were fully authorized by regulation of the 
board exempting such carriers, subject to stated conditions and re- 
quirements, from provision of Civil Aeronautics Act prohibiting 
air transportation except as authorized by certificate, would not be 
binding on the board and could not affect the decision of District 
Court in action to enjoin carrier from engaging in transportation 
without a certificate. 

Evidence established that Alaskan air carrier in transporting 
between Seattle and vicinity and Anchorage, Alaska, all freight 
offered by anyone willing to pay the charges acted as a common 
carrier and that such operations were not special services permitted 
under Civil Aeronautics Act and were not casual, occasional, or in- 
frequent within limited exemption granted by regulation of Civil 
Aeronautics Board, and hence were in violation of provision of act 
prohibiting air transportation except as authorized by certificate 
from the board and consequently subject to injunction by District 
Court at suit of interested parties. 

While transportation under contract from the United States to 
Alaska of explosives and other property not generally or ordinarily 
carried by air and transportation of fresh fish from Alaska to the 
United States under contract were such as might in themselves be 
classed as special services which air carriers are permitted to render 
without regard to certificate, when considered in connection with 
predominant body of Alaskan air carriers common carrier opera- 
tions, they must be classified as common carriage for which a certifi- 
cate was necessary. 

In action to enjoin Alaskan air carrier from engaging in trans- 
portation without a certificate, the public benefits resulting from 
defendant’s operations were immaterial, since Civil Aeronautics 
Board alone has authority to determine in the first instance whether 
such operations are destructive competition or should be permitted 
as competition necessary to assure the sound development of air 
transportation system properly adapted to needs of foreign and 
domestic commerce. 





Venue of suits relating to Commission orders. 


United States v. United States Freight Co., (80 F. Supp. 336) 


The U. 8. District Court for the Southern District of New York had 
before it an action brought by the United States, at the request of the 
Interstate Commerce Commission, to enforce an order of the Commission 
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finding that the defendants had violated Sections 5(4) and 411(a) (2) 
of the Interstate Commerce Act by obtaining control or management of 
Interstate Motor Freight System in a common interest with motor car- 
riers and freight forwarders controlled by United States Freight Com- 
pany and by A. S. Hickok, and required that the defendants, United 
States Freight Company and Hickok Oil Corporation, divest themselves 
of all interest in the capital stock of Interstate Motor Freight Sys- 
tem. Among the holdings of the court were the following: 


Purpose of statute establishing venue of suits relating to orders 
of Interstate Commerce Commission was to eliminate necessity of 
bringing separate suits in every state where any of the defendants 
might reside. 

The word ‘‘petition,’’ in statute fixing venue of suit relating 
to order of Interstate Commerce Commission in district where mat- 
ter complained of in ‘‘petition’’ before Commission arises where 
order is not made upon petition of any party, would be construed as 
referring to the proceeding before the Commission. 

Where order of Interstate Commerce Commission sought to be 
enforced was entered by Commission upon its own motion, and mat- 
ter complained of forming basis of order occurred in Southern 
District of New York, suit was properly brought in Southern Dis- 
trict, and summons was properly served upon two of defendants 
in Ohio, notwithstanding that they were not at any time an inhabi- 
tant of, or found within, or transacting business either in Southern 
District or in state of New York. 





Commission has jurisdiction over reasonableness, not courts—rate comparisons not 
admissible in court case. 


Reconstruction Finance Corp. v. Spokane, P. & 8S. Ry. Co., 170 F (2d) 
96. 


This was an action by the Defense Supplies Corporation to recover 
excess freight charges. The Circuit Court of Appeals for the Ninth 
Cireuit on October 18, 1948, held: 


Where the reasonableness of a freight rate depends on facts, 
the determination is for the Interstate Commerce Commission and 
not for the courts. 

In action by government agency against railroad to recover 
allegedly excess freight charge on tax free alcohol which railroad 
had classified as unspecified alcohol rather than as in-bond alcohol at 
lower rate, exhibits tending to show that other railroads treated tax 
free alcohol as in-bond alcohol, were properly excluded as substan- 
tive evidence. 

Railroad, in fixing freight rate for tax free alcohol shipped by 
government agency, properly classified the alcohol as unspecified 
alcohol rather than as ‘‘in-bond alechol’’ for which a lower rate was 
charged. 
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Fair hearing—continuances for frivolous reasons—delay in deciding. 


Chicago, Burlington & Quincy R. R. Co. v. Illinois Commerce Commis- 
ston, et al. (No. 48C849) 


On January 6, 1949, a three-judge Federal Court for the Northern 
District of Illinois, Eastern Division, permanently enjoined the Illinois 
Commerce Commission from invoking any remedies by mandamus, in- 
junction, fine or imprisonment pending hearing by that Commission on 
the Burlington’s application to discontinue two trains and also pending 
judicial review of any unfavorable order that that Commission may ulti- 
mately enter and for a reasonable time thereafter. Quoting portions of 
the decision : 


Findings of Fact. 


(5) Plaintiff herein seeks a temporary restraining order, tempo- 
rary injunction and permanent injunction enjoining the defendants 
and each of them from enforcing the remedies by a penalty and 
otherwise, provided in the [Illinois Public Utilities Act for plaintiff’s 
failure to reinstate its trains 51 and 52 pursuant to the requirements 
of Section 49a of the Illinois Public Utilities Act and said Commis- 
sion’s order in its Docket 36251, on the ground that said statute and 
order violate plaintiff’s rights under the Federal Constitution ; also 
on the ground that said Commission’s refusal to postpone the effec- 
tive date of its order in Docket 36251 pending judicial review thereof 
violated plaintiff’s right under the Federal Constitution ; also on the 
ground that said Commission had for more than 7 years last past, 
and up to the date of the trial herein on November 5, 1948, pursued 
an illegal custom and practice of conducting sham hearings in train 
discontinuance cases whereby said hearings were deliberately and 
unnecessarily continued and protracted for many months, thereby 
dissipating plaintiff’s public utility assets in violation of plaintiff's 
rights under the Federal Constitution. .. . 


(10) The time usually required for each train to make the 323- 
mile trip from St. Louis, Missouri, to Savanna, Illinois, was ap- 
proximately 14 hours. Plaintiff was and is required continuously 
to employ a locomotive engineer, fireman, conductor, brakeman, and 
baggageman on each of said trains at all times. A total of 12 em- 
ployees was and is required to make each daily train trip. The loco- 
motive engineer and fireman receive a day’s pay for 8 hours’ work 
or 100 miles whichever comes first. The conductor, brakeman and 
baggageman receive a day’s pay for 8 hours’ work or 150 miles 
whichever comes first. If the daily trip made by each train could be 
reduced to one hour’s running time, plaintiff would still be required 
to pay said employees the same amounts presently paid for the 14- 
hour run, viz., 3.3 days’ pay each to the engineer and fireman, and 
2.25 days’ pay each to the conductor and brakeman and baggage- 
man.... 
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(14) On March 18, 1948, the Office of Defense Transportation 
issued General Order 69 directing that plaintiff reduce its coal- 
burning locomotive mileage by 25% on account of the nationwide 
coal strike. In compliance therewith, plaintiff discontinued, among 
others, the operation of its trains 51 and 52 on March 21, 1948, and 
transferred to plaintiff’s trains 47 and 48 the passenger, mail, ex- 
press and other services previously performed by its discontinued 
trains 51 and 52. 


(15) On April 8, 1948, while said Order 69 was in full force 
and effect, plaintiff filed an application with the Illinois Commerce 
Commission in Docket 36185 wherein plaintiff sought temporary 
authority to discontinue trains 51 and 52 as well as permanent au- 
thority to abandon the operation of said trains. 


(16) Said Commission set plaintiff’s application to discontinue 
and abandon said trains for hearing at Springfield, Illinois, on April 
20, 1948, and, when plaintiff appeared and attempted to offer proof 
in support of its application in Docket 36185, said Commission, sum- 
marily dismissed said application in response to an oral motion by 
a representative of the Order of Railway Conductors, and without 
affording to plaintiff a hearing of any kind or character, on the 
ground that said O. D. T. Order 69 had expired on April 13, 1948, 
and plaintiff was allegedly not entitled to a hearing on said applica- 
tion until after it had first restored its discontinued trains 51 and 52. 


(17) On May 15, 1948, plaintiff filed a motion for rehearing in 
said Commission’s Docket 36185 and therein alleged that the sum- 
mary dismissal order entered by said Commission on April 20, 1948, 
violated plaintiff’s rights under the 14th Amendment of the United 
States Constitution. On May 25, 1948, said Commission denied 
plaintiff’s motion for rehearing in Docket 36185. 


(18) On April 20, 1948, said Commission entered a Citation 
Order, docketed said order as 36251, and therein required that plain- 
tiff appear before said Commission at Springfield, Illinois, on May 
18, 1948, to show cause why plaintiff’s trains 51 and 52 had not been 
restored to service between East St. Louis, Illinois and Savanna, 
Illinois. 


(19) On May 18, 1948, plaintiff appeared before said Commis- 
sion pursuant to said Citation Order in Docket 36251 and offered to 
prove its losses in connection with the operation of trains 47 and 48, 
and 51 and 52, together with its 1947 Illinois and system-wide 
passenger train losses, all as hereinabove set forth in findings 11, 12 
and 13. Plaintiff also then and there offered to prove said Com- 
mission’s illegal custom and practice of conducting sham hearings in 
its train-discontinuance cases for a period of more than 7 years last 
past by the device of granting innumerable continuances for frivol- 
ous reasons with the result that train-discontinuance cases that 
ought to be heard in 3 days and decided within 30 days thereafter 
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required an average of 18 months to hear and decide—thereby dis- 
sipating plaintiff’s assets. But said Commission refused to permit 
plaintiff to prove either its passenger train losses or the aforesaid 
custom and practice. Said Commission also refused to permit plain- 
tiff to prove that it had filed an application with said Commission 
in Docket 36185 wherein plaintiff sought authority to discontinue 
and abandon trains 51 and 52 at a time when said trains were law- 
fully discontinued pursuant to O. D. T. Order 69. 


(20) On May 25, 1948, said Commission entered an order in 
Docket 36251 directing that plaintiff forthwith restore its trains 51 
and 52 to railroad service between East St. Louis, Illinois, and 
Savanna, Illinois, said order to be effective June 15, 1948. On June 
8, 1948, said Commission denied plaintiff’s petition for rehearing 
with respect to the order entered by said Commission on May 25, 
1948, in Docket 36251... . 


(36) During the 7 years immediately preceding the filing of 
the complaint herein on June 15, 1948, and continuously thereafter 
up to and including the trial on November 5, 1948, the Illinois Com- 
merce Commission deliberately followed a custom and practice of 
conducting sham train-discontinuance hearings by the device of 
repeatedly granting continuances for frivolous reasons at the request 
of Railroad Brotherhood representatives or public office holders. As 


a result of said sham hearings, said Commission required an average 
of 18 months to dispose of each of 10 train-discontinuance cases filed 
by plaintiff when each and every one of said cases could have been 
heard in 3 days and decided in 30 days thereafter. In 7 of these 
eases, 46 continuances were granted, practically all of them for 
frivolous reasons; said cases involved passenger train operations 
where the average number of passengers per train-mile did not ex- 
ceed and frequently was less than the number in the train crew. In 
2 of said cases, said Commission, in addition to granting 10 continu- 
ances each, consumed approximately one year with the sham hear- 
ing and then took the cases under advisement for an additional year 
before entry of its final orders. .. . 


(38) At the time this case was submitted on November 5, 1948, 
said Commission was also dissipating plaintiff’s assets through the 
device of sham hearings in said Commission’s Docket 36698. Plain- 
tiff’s application to discontinue trains 7 and 10 between Galesburg 
and Quincy, Illinois, in said Docket involved out-of-pocket losses to 
plaintiff exceeding $25,000 annually. The communities involved 
would continue to be served daily by plaintiff’s 4 remaining trains 
(2 in each direction each day). Said communities would also con- 
tinue to be served by a network of improved highways in a state 
where there was one motor vehicle for every 4 persons. After each 
party had submitted its case and rested on October 18, 1948, the case 
was continued, over plaintiff’s objection, on the pretext that such 
continuance was necessary in order to permit one of the parties ‘‘to 
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get the Federal Register and introduce that into evidence,’’ in order 
to enable the City of Macomb also to enjoy a hearing, although 3 
witness from Macomb had already testified, along with 8 other wit- 
nesses, in opposition to the application, at the Quincy hearing on 
October 18, 1948—and no showing was made with respect to who the 
witnesses would be at the proposed adjourned Macomb hearing nor 
what the character of their testimony would be. On these latter 
frivolous pretexts said hearing was continued from October 18 at 
Quincey to December 9, 1948, at Macomb, despite the fact that 11 
witnesses (none of them passengers) had already testified in the 
Quincy hearing in opposition to plaintiff’s application and despite 
the fact that each and every party had already submitted its case 
and rested on October 18, 1948, at the Quincy hearing. 


(39) The United States Supreme Court and the Illinois Su- 
preme Court have repeatedly challenged said Commission’s attention 
to the fact that its deliberately protracted hearings involved an 
illegal confiscation of the public utility property involved, and war- 
ranted relief in a court of equity (1925—Smith v. Illinois Bell Tele- 
phone Co., 270 U. S. 587 at 589-592; 1940—People’s Gas Light Co. 
v. Slattery, 373 Ill. 31 at 45-46, 25 N. E. (2d) 482 at 490; 1947— 
Pullman Co. v. Illinois Commerce Commission, 390 Ill. 40 at 46, 60 
N. E. (2d) 232 at 235). 


(40) It would not be possible for plaintiff to reinstate and op- 
erate its passenger trains 51 and 52 between East St. Louis, Illinois, 
and Savanna, Illinois, so as to perform the same passenger train serv- 
ice formerly performed by those trains, as required by said Com- 
mission’s order in Docket 36251, without also operating said trains 
over the 35-mile segment of railroad track in the State of Iowa be- 
tween the Cities of Davenport and Clinton, and over which segment 
of railroad said trains have always operated in interstate commerce. 





Conclusions of Law 


(18) Plaintiff cannot be compelled to operate local railroad 
passenger trains, such as Nos. 51 and 52, at an out-of-pocket loss, 
where there is no public necessity, as distinguished from public con- 
venience, for the continued operation of said trains. Defendants’ 
attempt to compel the restoration of trains 51 and 52 pursuant to 
Section 49a and/or said Commission’s order in Docket 36251 by in- 
voking the severe penalties by fine and imprisonment provided in the 
Illinois Public Utilities Act, is arbitrary and unreasonable, denies to 
plaintiff the equal protection of the law and, if successful, would im- 
pose an illegal burden on interstate commerce. 


(19) In determining whether public convenience and/or neces- 
sity requires the restoration of plaintiff’s local railroad passenger 
trains 51 and 52, the rules announced in older legal precedents estab- 
lished prior to the transportation revolution wrought by the national 
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system of improved highways and the widespread use of the private 
automobile, the certificated bus and truck, are no longer applicable, 
inasmuch as the widespread use of the motor vehicle on said high- 
ways not only destroyed the railroads’ former monopoly of the 
passenger transportation business, but it has also made the local rail- 
road passenger train an obsolete form of transportation. 


(21) If plaintiff were accorded a hearing on its application to 
discontinue its local railroad passenger trains 51 and 52 in said 
Commission’s Docket 36185, plaintiff should, and probably would, be 
authorized to discontinue said trains between East St. Louis, Illinois, 
and Savanna, Illinois. A denial of plaintiff’s application would be 
arbitrary and unreasonable, would deny the equal protection of the 
law and would impose an illegal burden on interstate commerce in 
view of the fact that said trains are not a public necessity and plain- 
tiff is already sustaining an annual loss of approximately $300,000 
from the operation of its trains 47 and 48 as a result of plaintiff’s 
providing daily railroad passenger train service to the communities 
formerly served by trains 51 and 52. The reinstatement and opera- 
tions of trains 51 and 52 would merely inflict an additional annual 
out-of-pocket loss on plaintiff of approximately $130,000 with no 
corresponding advantage to the communities involved and to the 
serious disadvantage of the larger public interest. 


(22) The Illinois Commerce Commission’s custom and practice 
of substituting a sham, for a fair, hearing by the device of granting 
repeated continuanceg for frivolous reasons with the result that an 
average of 18 months is required to hear and decide train-discontinu- 
ance cases that ought to be heard in 3 days and decided within 30 
days thereafter involves an illegal and arbitrary dissipation of plain- 
tiff’s public utility assets in violation of plaintiff’s rights under the 
14th Amendment of the United States Constitution, in disregard of 
said Commission’s obligation under the Illinois Public Utilities Act, 
in disregard of the policy of economical railroad operation enjoined 
by Congress in the Transportation Act and to the damage of the 
larger public interest. 


(23) The Illinois Attorney General’s attempt to invoke the 
severe penalties of the Illinois Public Utilities Act for the purpose of 
enforcing Section 49a of said Act and the Illinois Commerce Com- 
mission’s order in Docket 36251 in order to compel plaintiff to rein- 
state and operate its trains 51 and 52 pending a deliberately delayed 
and protracted sham hearing, such as said Commission has accorded 
plaintiff for 7 years last past in train-discontinuance cases and such 
as said Commission is presently according plaintiff in Dockets 35925 
and 36698, is arbitrary and unreasonable, and, unless enjoined by 
this court, would violate plaintiff’s rights under the 14th Amend- 
ment of the United States Constitution. 
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Prejudice under section 13. 


Texas, et al. v. United States, et al. (Civil No. 4004) 

On January 26, 1949, the three-judge District Court for the Western 
District of Oklahoma (Judges Murrah, Chandler and Vaught—the latter 
dissenting) sustained the order of the Commission in Oklahoma v. Mis- 
souri Pacific Ry. Co., 268 I. C. C. 195. (Docket No. 29354.) 

This case involved an order of the Commission finding certain in- 
trastate rates on dense soda ash from Texas and Louisiana producing 
points in violation of Section 13 as discriminatory against interstate 
rates from the same points to consuming points in Oklahoma and Arkan- 
sas. The order of the Commission prescribed the nondiscriminatory 
intrastate rates. 

Quoting from the decision : 


The Railroad Commission of Texas, and the Public Service 
Commission of Louisiana, denied the carriers’ application to increase 
the intrastate rates in conformity with the order of the Interstate 
Commerce Commission, and brought this suit, contending that there 
is no substantial evidence tending to show that the intrastate rates 
assailed are unreasonably low per se; that on the contrary, it is 
shown that these rates are fair and compensatory in comparison 
with rates of other comparable commodities for the same or similar 
distances. And second, it is contended that rate disparity alone 
does not justify a finding of undue or unreasonable preference or 
prejudice, but such disparity must result in injurious competition to 
the complaining glass manufacturers in Oklahoma and Arkansas, 
and that there is no such evidence in this case. 

If, after a full hearing, the Interstate Commerce Commission 
finds any undue or unreasonable advantage, preference or prejudice 
as between persons or localities in intrastate commerce on the one 
hand, and interstate or foreign commerce on the other, it is em- 
powered under Section 13(4) of the Interstate Commerce Act, to 
prescribe an intrastate rate which in its judgment, will remove such 
advantage, preference, prejudice, or discrimination, despite any 
decision or order of any state authority to the contrary. Houston 
& Texas Ry. v. United States, 234 U. S. 342; Minnesota Rate Cases, 
230 U. 8. 352; Florida v. United States, 282 U. S. 194. 

The Commission is also empowered by the same Section of the 
Act to prescribe intrastate rates on a statewide level, if necessary to 
prevent any undue, unreasonable or unjust discrimination against 
interstate commerce as a whole. Thus, if the Commission finds that 
the intrastate rates charged and collected do not contribute their 
fair share to the maintenance of an adequate railway system, it is 
empowered to prescribe such intrastate rates as in its judgment will 
pay a fair proportionate share of the cost of maintenance of the 
transportation system, i.e. see Wisconsin R. R. Commission v. C. B. 
& Q. R. R., 257 U. S. 563; State of New York v. United States, 257 
U. 8. 591; Florida v. United States, supra; North Carolina v. United 
States, 325 U. S. 507. 
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But we are not concerned with the discrimination against in- 
terstate commerce as a whole, because of the insufficiency of the 
intrastate rates to bear their just and equitable share of the cost of 
maintaining an adequate transportation system, as in the cases last 
cited. We therefore have no occasion to consider whether the in- 
trastate rates in this case are fairly compensatory to the charging 
carriers. We have the question whether the intrastate rates charged 
and collected over specific routes of a railway system operate to give 
an undue or unreasonable preference or advantage to persons en- 
gaged in intrastate commerce over persons engaged in interstate 
commerce. In other words, we are dealing with rates in their re- 
lationship to each other, not in their relationship to adequate income, 
See Florida v. United States, supra, p. 214. 

If the rates are unduly or unreasonably preferential to intra- 
state manufacturers, and prejudicial to the interstate manufacturers, 
the Commission may eliminate the forbidden preference and preju- 
dice, even though the intrastate rates are compensatory. See Ayr- 
shire Collieries Corp. v. United States, U. 8. , decided Janu- 
ary 3, 1949; New York v. United States, 331 U. S. 284, 344. But 
regardless of the underlying basis for the exertion of the Commis- 
sion’s power to prescribe intrastate rates, it must clearly appear 
from the evidence that the exercise of the dominant power is es- 
sential to the protection and advancement of interstate commerce, 
and that the power exercised is no more than sufficient to correct the 
prohibited detriment. North Carolina v. United States, supra; 
Florida v. United States, supra. 

The Commission’s order in this case explicitly recognizes that 
disparity alone between particular rates on intrastate and interstate 
traffic does not empower it to prescribe intrastate rates. Indeed, it 
recognizes that injurious competition between persons and localities 
engaged in intrastate and interstate commerce is a sine qua non to a 
finding of undue or unreasonable advantage, prejudice or preference, 
adversely affecting interstate commerce. It found ‘‘real, substantial 
and unwarranted disparity in the inbound rates on soda ash, an 
important material in the manufacture of glass,’’ and that there 
was ‘‘keen competition in the sale of finished products between the 
complaining manufacturers, who are subjected to the relatively high 
rates, and those at Palestine, Waco and Shreveport, who are ac- 
corded the relatively low rates.’’ It was of the opinion that ‘‘such 
rate disparity results and will result pro tanto in depriving the com- 
plaining manufacturers of that fair opportunity to which the law en- 
titles them.’’ See 266 I. C. C., p. 203. It did not stop with gener- 
alizations. It particularized the competitive situation between those 
manufacturers of glass products who pay intrastate rates, and those 
paying interstate rates, and it was at pains to show specifically the 
effect of the cost of this important raw material upon the competitive 
advantages in the open market for the same glass products. 
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To paraphrase Mr. Justice Douglas, in Ayrshire Collieries Corp. 
v. United States, supra, it is not within the competence of our 
limited function in this field to undertake to accommodate the factors 
of transportation conditions, distance and competition differently 
than the Commission has done in this case. The problems presented 
are essentially for the administrative rate-maker as long as no statu- 
tory requirement is overlooked. 

We find that the Commission’s findings are supported by the 
evidence, and they are adopted as the findings of this court. 


In his dissenting opinion, Judge Vaught said : 


I regret my inability to agree with my associates on the majority 
opinion. 

The evidence upon which the Commission’s findings are based, 
in my judgment, is incompetent, consisting of conclusions, and does 
not approach that ‘‘high standard of certainty,’’ prescribed by the 
Supreme Court in North Carolina et al. v. United States et al., 325 
U. S. 507; Houston & Texas Railway Company v. United States, 
234 U. S. 342; Florida et al v. United States et al., 282 U.S. 194. 





Commission cannot require separation of line-haul and terminal switching charges 
under section 6(7) in 104-II proceeding. 


Denver and Rio Grande Western, et al. v. United States, et al. (Nos. C- 
1524, 1525) 


A three-judge Court for the District of Utah, on January 7, 1949, 
permanently enjoined the order of the Commission in the American 
Smelting and Refining Company and United States Smelting Refining 
and Mining Company phases of Ex Parte 104 Part II, 266 I. C. C. 349, 
476; 270 I. C. C. 359, 385. 

Quoting rather extensively from the court’s findings of fact and 
conclusions of law: 


Findings Of Fact 


(1) On November 14, 1947, a prior statutory court .. . issued in 
Civil Actions Nos. 1324 and 1325, a single consolidated order, tempo- 
rarily enjoining .. . orders of the Interstate Commerce Commission 
of October 14, 1946, made in the same proceedings before the Com- 
mission, in which were entered its respective orders of May 18, 1948, 
here sought to be enjoined. . . Said prior statutory court, in addition 
to thus temporarily enjoining the Commission’s respective orders 
of October 14, 1946, remanded to the Commission the respective sup- 
plemental proceedings in which such orders had been made, ‘‘for 
such action as it may find justifiable in the premises.’’ 

(2) The Commission’s respective orders of October 14, 1946, 
thus temporarily enjoined, required the plaintiff carriers to cease 
and desist from certain alleged violations of Section 6(7) of the 
Interstate Commerce Act in connection with the performance of 
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terminal switching services in the transportation of carload freight 
to and from the smelters of the American Smelting & Refining 
Company at Garfield and Murray, Utah, and Leadville, Colorado, 
and the United States Smelting Refining and Mining Company at 
Midvale, Utah. 

(3) Such alleged violations of Section 6(7), were based on 
findings set forth in the Commission’s respective reports of the same 
dates as its respective orders, 266 I. C. C. 349 and 266 I. C. C. 476, 
and are herein incorporated by reference. Such findings were pri- 
marily confined to the terminal switching services at the respective 
smelters on inbound ecarload shipments of non-ferrous ores and con- 
centrates handled under line-haul rates, based on the actual value 
of each carload and on destination weights. The Commission’s re- 
spective orders extended, however, to carload shipments of all com- 
modities, whether handled inbound or outbound at such smelters. 

(4) Such findings were in substance, (a) that under the car- 
riers’ duly published tariffs, it is the duty and obligation of the re- 
spective smelters to obtain and, certify to the carriers the values of 
ores for the purpose of ascertaining freight charges, and that the 
carriers are not under any obligation or duty to perform any switch- 
ing or other services for the purpose of ascertaining, or assisting the 
smelters in ascertaining, such values; (b) that the ‘‘plant yard”’ at 
Garfield, the ‘‘hold tracks’’ at Murray, the ‘‘flat yard’’ at Leadville, 
and the ‘‘assembly yard’’ at Midvale, constitute reasonably con- 
venient points for delivery to and receipt from the respective 
smelters, of carload freight by the plaintiff carriers; (c) that the 
transportation services, which it is the duty of the plaintiff carriers 
to perform under their line-haul rates, begin and end at such desig- 
nated points; (d) that the line-haul rates of the plaintiff carriers do 
not include compensation for any terminal switching services be- 
yond such designated points; (e) that the performance by the plain- 
tiff carriers of terminal switching services beyond such designated 
points, without charge in addition to the line-haul rates, constitute 
violations of Section 6(7) of the Act. 

(5) Such prior statutory court, in thus temporarily enjoining 
the Commission’s respective orders of October 14, 1946, made the 
following findings of fact with respect to each such order: 


**(1) The Commission based its order upon the defined 
premise that the line-haul rates in operation do not cover trans- 
portation services rendered by the Companies within the respec- 
tive plants. 

(2) We find that upon such basis the order is contrary to 
law in that there is no evidence before the Commission which 
justified the finding that such rates were not compensatory to 
the transportation companies for the service so rendered. 

(3) That the sole evidence in the record which would justify 
a finding upon that point is to the contrary. 
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(4) That in view of the decision of the Commission in Ex 
Parte No. 104 which has been ratified by the Supreme Court, 
there seems to be inaugurated a new policy in which the Com- 
mission may assume power to declare when and where transpor- 
tation ends and plant service begins and require transportation 
companies to file separate tariffs for line-haul rates as distin- 
guished from services rendered by the transportation companies 
within the respective plants. 


(5) We find that the Commission has not presumed to exer- 
cise the authority which is intended to be conferred under Ex 
Parte 104 in that the order made is not specifically based upon 
that authority.’’ 


In addition, such court made the following conclusions of law: 


**(1) We conclude as a matter of law that in the state of the 
present record there is no legal basis for the order issued by the 
Commission, and that the cases should be returned to the Commis- 
sion for further proceedings upon the basis of evidence to be taken, 
or, otherwise, upon a new theory of its inherent powers to require 
the transportation companies to fix separate and distinct tariffs cov- 
ering so-called line-haul rates and plant service, such remand being 
justified by the recent holding of the Supreme Court laid down in 
Securities & Exchange Commission v. Chenery Corporation, 332 
U. 8S. 194, June 23, 1947, and that an order will accordingly be made 
remanding said cases to the Commission in accordance with the views 
herein expressed, and in the meantime that a temporary enjoining 
order be issued restraining the Commission from placing its so-called 
order in force and effect until further order of this court.’’ 


Judge Phillips, in coneurring in the findings and conclusions, 
stated : 


*‘T join in the foregoing findings and in the disposition to be 
made of the cases, and desire to further indicate my views. 

‘‘The Commission found and determined that the ‘plant yard’ 
at Garfield, the ‘hold tracks’ at Murray, the assembly yard at Mid- 
vale, and the ‘flat yard’ at Leadville constituted reasonable points 
for the delivery of cars of ore and receipt of empty cars at the 
smelters; and that line-haul outbound transportation begins and 
line-hauled inbound transportation terminates at these points. 


**T would find : 

‘*(1) That such ‘plant yard,’ ‘hold tracks,’ ‘assembly yard’ and 
‘flat yard’’ have the physical characteristics of terminal facilities 
and are actually used by the railroads as terminal facilities. 

‘*(2) That the line-haul transportation properly includes one 
uninterrupted switch placement, or customary and reasonable termi- 
nal services not ‘in excess of that performed in simple switching or 
team-track delivery.’ 
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‘‘The challenged order is predicated on the finding that railroaa 
companies’ ‘line-haul rates do not include compensation’ for switch- 
ing services beyond the points where the Commission found line-haul 
transportation begins and terminates, and that such switching serv- 
ives were performed without compensation in addition to the line- 
haul rates, and were therefore unlawful. 

‘‘The order requires the railroads to establish reasonable and 
compensatory charges for all switching services rendered beyond the 
points where it held the line-haul transportation begins and termi- 
nates. 


**T would further find: 


‘*(1) That the only evidence in the record tends to support the 
factual conclusion that the tariffs include compensation for switching 
services beyond the points where the Commission found the line-haul 
transportation begins and terminates, especially uninterrupted move- 
ments beyond such points. 


**(2) That there is no evidence in the record to support a con- 
trary factual conclusion. 


‘*(3) That there is no evidence in the record to overcome the 
presumption that the railroads are not performing services gratuit- 
ously and that the tariffs do include compensation for movements 
beyond the points where the Commission found line-haul transpor- 
tation begins and terminates. 


‘* (See Interstate Commerce Commission vs. Chicago, Burlington 
& Quiney Ry. Co., 186 U. 8. 320.) 


‘The order of the Commission does not require a segregation 
of charges for transportation to and from the points where the Com- 
mission found line-haul transportation begins and terminates and 
charges made for switching services beyond such points. On the 
contrary, it finds that the tariffs only cover compensation for so- 
ealled line-haul transportation and leaves such tariffs undisturbed, 
and requires the railroads to file additional tariffs exacting separate 
and additional reasonable and compensatory charges for switching 
services. This would result in two charges for the same services. 

‘‘The question whether the Commission might require the rail- 
road companies to file and publish new tariffs that provide separate 
and distinct charges for transportation services to and from the 
points where it found line-haul transportation begins and termi- 
nates, and additional and separate charges for switching services 
beyond those points, is not presented, and it is my view that we 
should not express any opinion with respect thereto. 

‘*While for the reasons indicated I would hold the order illegal 
and permanently enjoin its enforcement, I will join in the order of 
remand.’’ 


(6) Neither the Commission nor the United States took any ap- 
peal from such order of the prior statutory court temporarily en- 
joining the Commission’s respective orders of October 14, 1946, but 
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the Commission, by its respective orders of December 5, 1947, va- 
cated and set aside its respective orders of October 14, 1946, and 
reopened the respective proceedings before it for reconsideration of 
its respective reports and orders therein of October 14, 1946, ‘‘upon 
the present and existing record.”’ 

(7) Upon such reopening, the Commission held no further hear- 
ing, received no further evidence, and permitted no further briefs or 
argument, but on May 18, 1948 issued its respective orders, here 
sought to be enjoined, together with its respective reports, 270 I. C. 
C. 359 and 270 I. C. C. 385, containing new findings upon which 
such respective orders are expressly based, which findings are in- 
corporated herein by reference. Such findings likewise relate pri- 
marily to the terminal switching services at the respective smelters 
on inbound carload shipments of non-ferrous ores and concentrates, 
handled under line-haul rates based on the actual value of each car- 
load and on destination weights. The Commission’s respective 
orders, however, extend to the terminal switching services on ecar- 
load shipments of all commodities, whether handled inbound or out- 
bound at such smelters. 

(8) Such findings are substantially similar to the findings upon 
which the Commission had based its respective orders of October 14, 
1946, except that such findings expressly eliminate any findings as 
to whether the line-haul rates are reasonable and do or do not include 
compensation for terminal switching services beyond the designated 
points. In this connection, the Commission’s respective reports con- 
taining such findings, expressly state as to each of its said orders of 
May 18, 1948: 


‘‘Tt is our purpose to make it entirely clear here that our 
order herein is based solely upon our findings herein, which in 
turn are based solely upon the principles and authority estab- 
lished with the approval of the Supreme Court in our original 
and supplemental reports in Ex Parte No. 104, Part II, and that 
said order is not based in whole or in part upon any conclusions 
or findings in connection with tariff provisions or testimony as 
to whether the published rates are reasonable and do or do not 
include compensation for switching within the plant areas.’’ 


In addition; the Commission’s report involving the smelters of 
the American Smelting & Refining Company, expressly states: 


‘“We hereby repudiate any reference or conclusion to the con- 
trary conveyed by our discussion or evidence relative to such 
questions and the conclusions based thereon in our prior supple- 
mental report herein.’’ 


(9) The Commission, in its respective reports of May 16, 1948, 
expressly disavowed any findings as to whether the switching charges 
in addition to the line-haul rates, now published in the tariffs of the 
plaintiff carriers for so-called interrupted switching movements be- 
yond the ‘‘plant yard’’ at Garfield, the ‘‘hold track’’ at Murray, the 
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‘*flat yard’’ at Leadville, and the ‘‘assembly yard’’ at Midvale, are 
or are not reasonable and compensatory. 

(10) On hearing of these proceedings the parties hereto, with 
the approval of this Court, stipulated that the entire records in the 
respective proceedings before the prior statutory Court in Civil Ae- 
tions Nos. 1324 and 1325, should be considered incorporated by 
reference in the record of these proceedings as fully as if physically 
incorporated herein. The records in the prior proceedings, so in- 
corporated herein, comprise among other things the entire evidence, 
including the exhibits, before the Commission in the respective pro- 
ceeding before it, which is the same evidence as that upon which the 
Commission made its respective prior findings and orders of October 
14, 1946, and which evidence was held by the prior statutory Court 
to be insufficient to sustain such findings and orders. 

(11) This Court reaffirms and remakes the findings of fact (1) 
to (5), inclusive, made by the prior statutory Court in temporarily 
enjoining the Commission’s respective orders of October 14, 1946, in 
so far as such findings of fact relate to the evidence before the Com- 
mission in the making of its respective orders of October 14, 1946, 
and in the making of its respective orders of May 18, 1948, here 
sought to be enjoined, and further in so far as such findings of fact 
of the prior statutory Court refer to the basis upon which the Com- 
mission made its respective orders of October 14, 1946. 

This Court makes the following additional findings of fact with 
relation to the Commission’s respective orders of May 18, 1948, here 
sought to be enjoined. 

(12) There was no evidence before the Commission to support 
any of the findings upon which the Commission has based its re- 
spective orders of May 18, 1948, and the only evidence of record 
before the Commission was contrary to such findings and each of 
them. 

(13) There was no evidence to support the Commission’s find- 
ings that the ‘‘ plant yard’’ at Garfield, the ‘‘hold tracks’’ at Murray, 
the ‘‘flat yard’’ at Leadville, and the ‘‘assembly yard’’ at Midvale, 
constitute reasonably convenient points for delivery to and receipt 
from the respective smelters of carload freight by the plaintiff car- 
riers. On the contrary, the only evidence before the Commission 
was that such carriers, under the express provisions of their duly 
published tariffs, have for approximately fifty years delivered and 
received carload freight at actual points of unloading and loading at 
the respective smelter beyond such designated points, and have never 
delivered or received such freight at such designated points. 

(14) That there was no evidence before the Commission to sup- 
port its findings that the tracks at such designated points constitute 
industrial tracks of the respective plaintiff industries. On the con- 
trary, the only evidence before the Commission was that the tracks 
at such designated points constitute the only available railroad ter- 
minal facilities of the plaintiff carriers for their ordinary railroad 
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terminal handling of carload freight to and from the respective 
smelters of the plaintiff industries, and, as such, are used in the same 
manner as any railroad terminal facilities are used by carriers gen- 
erally, in bringing cars into their terminals for further disposition 
to consignees of inbound shipments, and for the assembling of out- 
bound shipments into the carriers’ road-haul trains. 

(15) There was no evidence before the Commission to sustain 
the Commission’s findings that the common carrier transportation 
services which the plaintiff carriers are obligated to perform under 
the line-haul rates, begin and end at such designated points. On 
the contrary, the only evidence before the Commission was that the 
line-haul rates of the plaintiff carriers include compensation for all 
terminal switching services beyond such designated points, including 
any so-called ‘‘interrupted movements’’ incident to determining the 
value of inbound shipments of non-ferrous ores and concentrates. 

(16) The uncontradicted evidence before the Commission was 
that for approximately thirty years prior to July, 1938, the tariffs 
of the plaintiff carriers expressly provided that the specific terminal 
switching movements necessary to determine the value of inbound 
carloads of non-ferrous ores and concentrates were included in the 
line-haul rates, and that the presently effective tariffs at Leadville 
continue so to provide. Such evidence was further that while since 
July, 1938, such tariffs at Garfield, Murray and Midvale still provide 
that the line-haul rates include terminal switching of carload ship- 
ments to track scales and delivery to or receipt from any designated 
track within. the plant which can be accomplished by one uninter- 
rupted movement, such tariffs have, since July, 1938, provided cer- 
tain charges in addition to the line-haul rates for terminal switching 
involving so-called ‘‘interrupted movements’’ resulting from orders 
from or requirements of the smelters. 

(17) The Commission’s respective orders of May 18, 1948, here- 
in sought to be enjoined, nevertheless require the carriers to charge 
for all terminal switching services beyond such designated points, 
including switching movements incidental to the delivery and receipt 
of carload shipments at actual and customary points of loading and 
unloading at such smelters, even though no so-called ‘‘interrupted 
movements’’ be thereby involved and although neither under the 
Commission’s basic report in Ex Parte 104, Part II, nor in any other 
supplemental proceeding thereunder have charges in addition to the 
line-haul rates for terminal switching services been required except 
where so-called ‘‘interrupted movements’’ were thereby involved. 

(18) The Commission, in its basic report in Ex Parte 104, Part 
II, 209 I. C. C. 11, p. 29, made the following general conclusions of 
law as to the extent of a carrier’s legal obligation under its line-haul 
rates in operating over private industrial tracks in the delivery and 
receipt of carload freight: 


*‘Tf a carrier operates over private industrial tracks, it is 
because in its discretion it elects to do so, and its legal obligation 
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in such operations extends no farther than is covered by the 
compensation it exacts for the services performed. In other 
words, the obligation upon the carrier in such circumstances is 
to be measured by the compensation received and not be any 
definite duty otherwise placed upon the carrier by the statutes. 
The payment by the carrier to a shipper for rendering services 
upon private tracks which are not contemplated by the charges 
of the carrier would be ‘a gift—a rebate—a thing ipso facto 
illegal and prohibited by the statute.’ Mitchell Coal & Coke Co. 
v. Pennsylvania R. Co., supra. Further, the rendition by the 
earrier of such services as are not contemplated by the compen- 
sation which it receives free and without additional charge is 
prohibited by section 6 of the act. American Exp. Co. v. United 
States, supra; Louisville & N. R. Co. v. United States, supra.” 


In such basic report, the Commission then stated, p. 44, as fol- 
lows, with reference to the character of the line-haul rates involved 
in its general investigation covered by such basic report, and the 
measure of compensation contained in such rates: 


*‘TIt is likewise urged that the line-haul rates have been 
fixed to compensate the carriers for the performance of spotting 
service, but our consideration of the service as here involved 
leads us to a different conclusion. Many of the industries which 
now receive allowances, or the performance by carriers of the 
spotting service in lieu thereof, performed their own service 
without compensation or assistance for many years prior to the 
time they began receiving aid from the carriers, and at the time 
the change was made, the line-haul rates were not altered. In 
such case the carriers simply assumed a burden not previously 
borne.”’ 


The Commission then stated, pp. 44-45 of such report, the fol- 
lowing general administrative principles for determining the extent 
of the obligation of a carrier, in reaching points of loading or un- 
loading within a plant under line-haul rates, of the character in- 
volved in the general investigation upon which such report was 
based. The Commission there stated : 


‘*When a carrier is prevented at its ordinary operating con- 
venience from reaching points of loading or unloading within 
plant, without interruption or interference by the desires of an 
industry or the disabilities of its plant, such as the manner in 
which the industrial operations are conducted, the arrangement 
or condition of its tracks, weighing service, or similar circum- 
stances, as set forth more specifically in rules 8, 9 and 10 of the 
appendix, the service beyond the point of interruption or in- 
terference is in excess of that performed in simple switching or 
team-track delivery. Payment for, or assumption by the carrier 
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of, the cost of service performed beyond such points of interrup- 
tion or interference is found to be unlawful in violation of sec- 
tion 6 of the act. 

‘*Generally the payment of allowances for service, or the per- 
formance of such service without charge, to points within a 
plant which respondents are prevented, by the desires of an 
industry or the disabilities of its plant, from reaching, without 
interruption or interference by the conditions mentioned in the 
preceding paragraph, provides the means by which the industry 
enjoys a preferential service not accorded to shippers generally. 
Such payment or performance dissipates respondents’ funds 
and revenues, is not in conformity with efficient or economical 
management as contemplated by the Interstate Commerce Act, 
and not in the public interest.’’ 


The Supreme Court of the United States, in United States v. 
Wabash Railroad Co. (Staley Case) 321 U. S. 403, in upholding 
such general administrative principles announced by the Commis- 
sion, expressly recognized that the line-haul rates involved in the 
Commission’s general investigation did not include compensation to 
the carriers for the performance of ‘‘spotting service,’’ i.e., delivery 
to or receipt from actual points of loading or unloading within a 
plant. The Court there said, p. 406: 


“‘ After a study of the conditions at some two hundred industrial 
plants to which the rail carriers made allowances for spotting 
service performed by the industries, and at numerous other 
plants where the spotting service was rendered without charges 
by the carriers, the Commission found that the freight rates had 
not been so fixed as to compensate the carriers for such service 
and that the railroads by assuming to perform it, or pay for its 
performance by the industries, had assumed a burden not in- 
cluded in the transportation service compensated by the filed 
tariffs.’’ (Italics supplied) 


(19) The Commission’s respective orders of May 18, 1948, here 
sought to be enjoined, are not based on the Commission’s powers 
under Section 6 (1) of the Act to require the plaintiff carriers to 
state separately in their published tariffs their line-haul charges and 
their terminal charges, and the Commission in making its respective 
orders has made no order or findings under Section 6 (1) of the Act, 
although the prior statutory court by its order of remand expressly 
afforded the Commission an opportunity so to do. 


Conclusions of Law 


(1) It is res adjudicata in these proceedings that the line-haul 
rates of the plaintiff carriers include compensation for all terminal 
switching services here involved at the respective smelters of the 
plaintiff industries. 
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(2) Under the conclusions of law made by the Commission in its 
basie report in Ex Parte 104, Part II, set out in Finding of Fact 
(17), which conclusions of law this Court adopts, it is therefore the 
obligation of the plaintiff carriers to perform the terminal switching 
services here involved without charges in addition to their line-haul 
rates, and in so performing such terminal switching services the 
plaintiff carriers do not violate Section 6 (7) of the Act. 

(3) Sinee the only evidence before the Commission was that the 
line-haul rates of the plaintiff carriers include compensation for the 
terminal switching services here involved, the Commission’s respec- 
tive orders of May 18, 1948, in requiring the plaintiff carriers to 
collect and the plaintiff industry to pay charges in addition to the 
line-haul rates for such terminal switching services, would require 
the carriers to collect and the industries to pay twice for the same 
services, and thereby would violate Section 1 (5) (a) of the Act, 
which requires that all charges for any service in the transportation 
of property, or in connection therewith, shall be just and reasonable, 
and which prohibits and declares unlawful any unjust and unreason- 
able charge for such service. 

(4) The Commission by expressly disclaiming in its respective 
reports of May 18, 1948, any findings as to whether the line-haul 
rates of the plaintiff carriers do or do not include compensation for 
the terminal switching services here involved, and by expressly re- 
pudiating in its report in the American Smelting & Refining Com- 
pany case its previous finding that the line-haul rates do not include 
such compensation, thereby deprived its respective findings of viola- 
tions of Section 6 (7) of the Act and its respective orders to cease 
and desist from such alleged violations, of basic findings of fact es- 
sential to support such findings of violations of Sections 6 (7) and 
its orders to cease and desist from such alleged violations. 

(5) The Commission by thus expressly disclaiming any findings 
as to whether the line-haul rates of the plaintiff carriers do or do 
not include compensation for the terminal switching services here 
involved, and by expressly repudiating its former finding in the case 
of the American Smelting & Refining Company that such line-haul 
rates do not include such compensation, thereby rendered irrelevant 
under Section 6 (7) all other findings upon which the Commission 
based its respective orders of May 18, 1948. 

(6) The Commission’s respective orders of May 18, 1948, in 
requiring the plaintiff carriers to collect charges in addition to their 
line-haul rates for all terminal switching services beyond the points 
designated in the Commission’s respective findings, even though such 
terminal switching services beyond such designated points involve no 
so-called ‘‘interrupted movements,’’ violate the general administra- 
tive principles determined by the Commission’s own basic report in 
Ex Parte 104, Part il, quoted in Finding of Fact (18) of this Court, 
which administrative determination by the Commission was ap- 
proved by the Supreme Court of the United States as within the 
Commission’s administrative powers under Section 6 (7) of the Act, 
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in, among other cases, United States v. American Sheet & Tin Plate 
Company, 301 U. S. 402; and United States v. Wabash R. Co., 
(Staley Case), supra. 

Moreover such orders in requiring payment of charges in addi- 
tion to the line-haul rates for all terminal switching services beyond 
the points designated in the Commission’s findings even though no 
so-called ‘‘interrupted movements’’ be thereby involved, would there- 
by require the plaintiff industries to pay terminal switching charges 
from which all other industries have been expressly exempted by the 
Commission’s orders in all other supplemental proceedings under 
Ex Parte 104, Part II, and would deprive the Plaintiff industries of 
the right thereby available to all other such industries to avoid such 
additional terminal switching charges by eliminating such inter- 
rupted movements. Such orders therefore would result in undue 
prejudice against the plaintiff industries in violation of Section 3 (1) 
of the Act. 

(7) Assuming that under the tariffs of the plaintiff carriers it 
is the duty of the plaintiff industries to certify to such carriers the 
values of inbound carloads of non-ferrous ores and concentrates, and 
that ordinarily carriers would be under no obligation to perform the 
terminal switching services necessary to enable industries to deter- 
mine such values, it is nevertheless the obligation of the plaintiff 
carrier to perform such terminal switching services without charge 
in addition to their line-haul rates, since, on this record, it must be 
conclusively presumed that compensation for such switching services 
included in such line-haul rates, and since under the Commission’s 
own conclusions of law in Ex Parte 104, Part II, the measure of such 
compensation determines the extent of a carrier’s lawful obligation 
under its line-haul rates. 

(8) Sinee it must be conclusively presumed on this record that 
the line-haul rates of the plaintiff carriers include compensation for 
the terminal switching services here involved, the performance by 
such carriers of such terminal switching services without charges in 
addition to the line-haul rates cannot, as the Commission has found, 
result in the plaintiff industries’ receiving a ‘‘ preferential service 
not accorded shippers generally’’ or in any ‘‘refunding or remitting 
of a portion of the rates and charges collected’’ merely because the 
rates and charges for the line-haul services and for the terminal 
switching services are collected under blanket rates and charges 
which include compensation for both services, instead of by separate 
rates and charges for each service which contain compensation only 
for that service. 

(9) The Commission’s respective orders of May 18, 1948, can- 
not be construed as requiring the plaintiff carriers merely to state 
separately their line-haul charges and their terminal switching 
charges, since such orders are expressly based solely on Section 6 (7) 
of the Act, which section confers no such power upon the Commis- 
sion, and since the Commission has made no findings under Section 
6 (1) of the Act, under which section alone the Commission has 
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power to require such separation of line-haul and terminal switching 
charges. 

(10) While the Commission under Section 6 (1) of the Act 
would have power to require the plaintiff carriers to state separately 
in their tariffs their line-haul charges and their terminal switching 
charges, the Commission could only so require upon findings made 
under Section 6 (1) of the Act, and on evidence to support such 
findings. This Court expresses no opinion as to whether the evidence 
of record before the Commission in these proceedings would support 
such findings and orders under Section 6 (1) of the Act, no such 
issue being presented in these proceedings. 

(11) The Commission’s respective orders of May 18, 1948, in 
requiring the plaintiff carriers to collect charges in addition to the 
line-haul rates for all switching movements beyond the points desig- 
nated in its findings, even though no so-called ‘‘interrupted move- 
ments’’ be thereby involved, would require the plaintiff carriers te 
disregard and depart from the express provisions of their duly pub- 
lished and effective tariffs, and are therefore unauthorized and be- 
yond the powers of the Commission under Section 6 (7) of the Act, 
at least in the absence, as here, of any findings by the Commission 
that such tariff provisions themselves violate any section of the Act 
or are otherwise unlawful. 

(12) The Commission’s respective orders of May 18, 1948, here 
sought to be enjoined, are without foundation in law, are based on 
errors of law, are without findings or evidence essential to support 
them, are arbitrary and in violation of the Interstate Commerce Act 
and beyond the statutory powers of the Commission, and should be 
permanently and forever enjoined, set aside and annulled. 





Transit via existing through routes. 


Great Northern Ry. Co. v. United States. (C-1141) 


A three-judge court for the District of Delaware (December 27, 
1948) sustained the order of the Commission in No. 29515, General Mills, 
Inc., v. Great Northern Ry. Co., 269 I. C. C. 457, the order therein hav- 
ing been revised and amended on July 7, 1948. Quoting from the deci- 
sion of the Court: 


There is a territory in central Montana known as the Montana 
triangle which is serviced by the lines of the plaintiff company. . . . 
There are two all-rail routes from the Montana triangle to California, 
one being a long route through Seattle and Portland and the other 
a shorter route through Butte, Pocatello and Ogden. Originally the 
all-rail rates on grain did not apply to the shorter route through 
Butte, but only on the route through Seattle and Portland. This 
arrangement was to enable the originating lines to procure the bene- 
fit of a long haul. These rates and routes were considered by the 
Commission in the elaborate and comprehensive investigation known 
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as ‘‘Grain and Grain Products,’’ 205 I. C. C. 301. It was there de- 
termined that the joint rates should apply to the route through 
Butte as well as that through Seattle and Portland (205 I. C. C. 301 
at 449) ... It was also determined that two free transits or stop- 
overs should be allowed. It is around this term ‘‘transit,’’ with its 
meaning and implications, that most of the present questions 
cluster. ... 

After the same rate was established for grain moving from 
Montana to California by way of Butte, as was applied to grain 
moving over the route through Spokane, Seattle or Portland, cer- 
tain transit points were established at Ogden and other points on the 
Butte route. The Great Northern has maintained a transit point 
at Great Falls for wheat or wheat products moving to California 
by way of Seattle and Portland, but has not permitted transit at 
Great Falls for wheat or wheat products moving to California by 
way of Butte. Great Falls is intermediate from many points of the 
Montana triangle to Seattle and Portland and is intermediate from 
all points of the triangle to Butte. Great Falls is, however, not in- 
termediate to Seattle for all points in the triangle and as to these 
points there is involved an out-of-line haul to Great Falls. This 
out-of-line haul required on shipments transited at Great Falls and 
routed through Portland and Seattle necessitates a charge of from 
2 to 5 cents in addition to the fixed rate of 68 cents, while a shipment 
milled at Great Falls and reshipped to California via Butte without 
application of the present joint rates results in an additional charge 
up to 22 cents. It has been found by the Commission that a differ- 
ential of 2 cents at the California market means the loss of competi- 
tion... . 

Great Northern opposed the establishment of a transit point at 
Great Falls for shipments by way of Butte because, as it contended, 
it would be deprived of the benefit of the longer haul by way of 
Seattle and Portland and have substituted therefor the compara- 
tively short haul to Butte with the transit expenses applicable to 
either route. Great Northern contended the route through the 
Western Gateway via Seattle and Portland was not unreasonably 
long and, indeed, no such contention was made by any of the parties 
and the Commission made no finding on such basis. 

The petitioner contends that the order of the Commission creates 
a new through route from the Montana triangle to California via 
Butte and would result in short-hauling the petitioner without its 
consent and that the order of the Commission was not based upon 
jurisdictional findings required by Sections 15 (3) and 15 (4) of the 
Interstate Commerce Act... . 

The basic issue between the parties appears at this point. The 
petitioner contends that the order of the Commission establishes 
a new through route from the Montana triangle to California 
through Butte where the transit occurs at Great Falls. The peti- 
tioner contends that this new through route can only be established 
upon compliance with the provisions of Section 15 (3) and, since 
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this new through route would require the petitioner to forego an 
existing long haul, the new through route must comply with the 
provisions of Section 15 (4). The United States, and the inter- 
veners, contend that the through route via Butte is already estab- 
lished and is unavailable to shippers only, because of the failure of 
Great Northern to allow transit at Great Falls in the same manner 
as it permits in respect to transit points south of Butte. 

The defendant, and interveners, contend that since through 
routes and joint rates are available for shipments from the triangle 
to California via Butte when transit is at points south of Butte, the 
requirement of the Commission that transit be allowed at Great 
Falls is merely an incidental action necessary to the operation of an 
existing through route and the general adjustment of rates on grain, 
and that this requirement of transit at Great Falls may be ordered 
by the Commission under Sections 1 (5), 1 (6), and 3 (1).... 

The Commission has found that a through route existed from 
the Montana triangle to California via Butte for favored transitors 
south of Butte. It therefore ordered the establishment of transit 
privileges at Great Falls upon an existing through route and with- 
out the special findings required by Section 15 (3). In this we 
think the Commission was correct. The order did not establish a 
new through route. It simply ordered the petitioner to discontinue 
what it termed an unreasonable practice and to make the through 
route and existing rates available to those entitled thereto. In 
Virginian Railway Company v. United States, 272 U.S. 658, 666, it 
was held that where through routes existed and combination 
rates were in effect, regulatory proceedings might be had under 
Sections 1 and 3 without the necessity of making the special findings 
under Section 15 (3). The analogy and resemblance of the Virgin- 
ian case and the case at bar is strong. In both cases the Commission 
found that through routes existed. In the Virginian case the Com- 
mission found the existing combination rates were unreasonable and 
discriminatory and prescribed reasonable and non-discriminatory 
rates. These actions were held proper under Sections 1 and 3 with- 
out the special findings required by Section 15 (3). In the present 
ease the existing rates were not found to be unreasonable or discrimi- 
natory. The Commission, however, found that where the facilities 
at Great Falls were utilized and shipments made by Butte, the fail- 
ure of the carrier to establish transit privileges at Great Falls op- 
erated as a denial to the shipper of the use of such reasonable rates 
and resulted in the imposition of unreasonable and discriminatory 
rates. It has been said, ‘‘It is not the province of railroads to de- 
termine what markets shall be available to sellers or buyers, or 
by * * the maintenance of rate disadvantages to restrict or circum- 
seribe the opportunities of shippers located on other railroads to sell 
in markets served by them. It is their function to transport in the 
channels necessitated by trade conditions and not to fix limitations 
on commerce.’’ D. A. Stickell & Sons, Inc. v. Alton Railroad Co., 
255 I. C. C. 333, 337. 
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The petitioner contends that since, prior to the hearing, no 
transit existed at Great Falls connecting the inbound and outbound 
shipments at that point where the shipments were via Butte, there 
could be no continuous carriage there and, ergo, that there could be 
no through route at that point. 

We think that a transit is an accompaniment or supplementary 
advantage in connection with an existing through route but does 
not, in itself, create the through route. The existence of a transit 
implies the existence of the through route. A transit at a particular 
point is the voluntary or required action of the particular carrier 
at such point, but a through route is not created by creating a 
transit... . 

As we view it these are the ultimate facts. For a shipment from 
the Montana triangle to California via the Western Gateway of 
Seattle and Portland and with transit privileges at Great Falls 
there exists a through route at a joint rate of 68 cents, subject to an 
out-of-line haul to Great Falls as to those points where Great Falls 
is not intermediate. For a shipment from the triangle to California 
via Butte this same joint rate of 68 cents applies where transit is 
had at points south of Butte. For a shipment from the triangle to 
California via Butte where grain is processed at Great Falls and 
without transit privileges there, the combination rates are as high 


as 90 cents. The order of the Commission gives to the processors at 
great Falls the advantage of the same rates enjoyed by other transit 
points on the same through route scuth of Butte. ... A judgment 
will be entered dismissing the petition in this case. 
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Baltimore Chapter 


Levin J. Canter, Chairman, Division T. M., Koppers Company, 
Bartlett-Hayward Division, P. O. Box 298, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


Erle J. Zoll, Jr., Chairman, Illinois Central Railroad, 135 East 11th 
Place, Chicago 5, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Roosas of the Palmer House, Chicago. 


Denver Chapter 


A. J. Tait, F.T.M., Chairman, Rio Grande Motor Way, Inc., 775 
Waze Street, Denver 4, Colorado. 


District of Columbia Chapter 


Roland Rice, Chairman, Ass’t Gen’] Counsel, Association of Ameri- 
ean Railroads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, ie., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Kansas City, Missouri, Chapter 


E. L. Peterson, President, Assistant Transportation Commissioner, 
The Board of Trade, 1028 Baltimore Street, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
George W. Holmes, Chairman, 20th Floor, Missouri Pacific Building, 
St. Louis 3, Missouri. 
Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 
Erie E. Ebert, Chairman, 114 Branford Place, Newark 2, N. J. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except July and August. 
Ninth District Chapter 


F. V. Caesar, President, 1119 Flour Exchange, Minneapolis 15, 
Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A.., 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 
R. S. Mawson, Chairman, T. M., ACF-Brill Motors Company, 
Philadelphia 42, Pennsylvania. 
Pittsburgh Chapter 


Robert R. Wertz, Chairman, U. S. Steel Corporation of Delaware 
1401 Koppers Building, Pittsburgh 30, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Irving F. Lyons, Chairman, California Packing Corporation, 101 
California Street, San Francisco 19, California. 
Meets: San Francisco Commercial Club, last Monday of each month. 


A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 
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CHAPTER NEWS 


Chicago 


Mr. Walter McFarland, Assistant General Counsel, Chicago, Bur- 
lington & Quincy Railroad will be the speaker at the February 4th 
luncheon meeting of the Chapter. He will comment on Practice and 
Procedure before the Interstate Commerce Commission. 





District of Columbia 


Dr. Arthur S. Flemming, President, Ohio Wesleyan University, 
Delaware, Ohio, and member of the Hoover Commission since its incep- 
tion will speak on ‘‘The Work of the Hoover Commission”’ at the Febru- 
ary 8th meeting of the D. C. Chapter at the Ambassador Hotel. 





Kansas City 


On January 5th the Chapter met in regular session in the Board 
Room of the Kansas City Chamber of Commerce, at 6:00 P. M. 
New Officers were elected for the year 1949 as follows: 


President: E. L. Peterson, Ass’t Transportation Commissioner, Board 
of Trade of Kansas City, 1028 Baltimore Avenue, Kansas City, 
Missouri. 


Vice-President: W.G. Brown, Director of Traffic, Hart-Bartlett-Sturte- 
vant Grain Company, 1000 Board of Trade Building, Kansas City, 
Missouri. 


Sec’y-Treas: W. O. Vance, A. T. M., Folger Coffee Company, P. 0. 
Box 456, Kansas City 10, Missouri. 


Directors 


H. L. Ryan, T. M., Ash Grove Lime & Portland Cement Company, 
1110 Fairfax Building, Kansas City 6, Missouri. 


Kenneth V. James, Chief, World Trade Unit, U. S. Department of 
Commerce, 2609 Fidelity Building, Kansas City, Kansas. 


A. E. Stutz, Traffic Consultant, 324 Manufacturers Exchange Build- 
ing, Kansas City 6, Missouri. 


J. F. O’Neill, Traffic Dept., Trans-World Airlines, Kansas City, 
Missouri. 
* * *# 


Ray Cox, Traffic Manager, Acme Traffic Service, reviewed Pro- 
fessor Locklin’s book entitled ‘‘ Economies of Transportation.’’ 








FEBRUARY, 1949 





Ninth District 


Judge Theodore B. Knudson discussed ‘‘ Youth Conservation in 
Minnesota’”’ at the January 11th meeting of the 9th District Chapter. 
He gave a word picture of how the 1947 Minnesota law has worked out 
in the rehabilitation of youthful delinquents. 

The February 15th meeting of the Chapter will be held in the YMCA 
at six o’clock. 

At the January meeting the President appointed a Nominating 
Committee to draft a slate of officers for the 1949-50 fiscal year. The 
Committee consisting of Messrs. Henry A. Archambo, Chairman, D. A. 
Morken, and L. E. Torinus, Jr., has selected the following slate for 
consideration of the membership. The Annual meeting is to be held on 
the second Tuesday in March, at which time officers will be elected. 


For President: 


Richard Musenbrock, 637 Northwestern Bank Building, Minneapolis 
2, Minnesota. 


For First Vice-President: 


A. G. Grimm, G. T. M., Pillsbury Mills, Ine., 608—2nd Avenue, 
South, Minneapolis 2, Minnesota. 


O. I. Romfo, T. M., Atkinson Milling Company, 900 Flour Ex- 


change, Minneapolis 15, Minnesota. 


For Secretary: 


Leif Hermstad, T. M., Pillsbury Mills, Inc., 600 Pillsbury Building, 
Minneapolis 2, Minnesota. 


W. J. Vosika, T. M., Hallett & Carey Company, 265 Minneapolis 
Grain Exchange, Minneapolis 15, Minnesota. 
Treasurer: 


W. C. Newman, T. M., Archer-Daniels-Midland Company, 600 Roa- 
noke Building, Minneapolis 2, Minnesota. 


R. C. Volkert, Commerce Agent, Minneapolis & St. Louis Railroad 
Company, Northwestern Bank Building, Minneapolis 2, Minne- 
sota. 


Vice-Presidents 
Minnesota: 


V. P. Brown, G. F. A., Great Northern Railway Company, Great 
Northern Building, St. Paul 1, Minnesota. 
North Dakota: 
J. I. Finsness, Chamber of Commerce, Fargo, North Dakota. 
South Dakota: 
J. G. Thnet, Chamber of Commerce, Watertown, South Dakota. 
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Wisconsin: 


J. F. McGrath, Gateway City Transfer Company, Inc., 2130-50 
South Avenue, LaCrosse, Wisconsin. 


Executive Committee 


EK. L. Murphy, Jr., Murphy Motor Freight Lines, Inc., 965 Eustis 
Street, St. Paul 4, Minnesota. 


Hallan Huffman, Ass’t Gen’l Counsel, Great Northern Railway 
Company, 175 East 4th Street, St. Paul 1, Minnesota. 


L. E. Torinus, Jr., Great Northern Railway Company, 1120 Great 
Northern Building, St. Paul 1, Minnesota. 


Lloyd Meyer, T. M., Wheeler Barnes Company, 3200 Snelling Ave- 
nue, South, Minneapolis 6, Minnesota. 


W. C. Newman, T. M., Archer-Daniels-Midland Company, 600 
Roanoke Building, Minneapolis 2, Minnesota. 


D. A. Morken, 1100 First National-Soo Line Building, Minneapolis 
2, Minnesota. 





Pittsburgh 


On February 8th at 1:30 P. M., there will be a joint meeting of the 
following groups in the Chamber of Commerce Auditorium: Shippers 
Council, Chamber of Commerce of Pittsburgh; Pittsburgh Unit—Traffic 
Group, National Retail Dry Goods Association and the Pittsburgh Region 
Chapter of the Association of I. C. C. Practitioners. 

Sound Movies entitled ‘‘Meeting the Challenge’’—a B & O Techni- 
color film shown at the 1948 Transportation Fair—and ‘‘Claim Preven- 
tion and Handling of Merchandise’’ will be shown to the combined 
groups. 

Mr. George W. Becker, Public Relations Representative of the 
B & O Railroad, Baltimore, Maryland, will address the meeting. 





List of New 


John C. Burke, (B) Public Utilities Com- 
mission, State Building, Civic Center, 
San Francisco 2, Calif. 

George V. Evans, (B) T. M., Virginia- 
Carolina Laundry Supply Corp., 1106-8 
E. Main St., 13th Floor, Richmond, 
Virginia. 

Christopher E. Heckman, aes 64 Wall 
Street, New York 5, N. 

Paul K. Hile, (B) New oa. Chicago 
& St. Louis RR. Co., 327 S. La Salle 
Street, Chicago 4, III. 

E. W. Lademann, (A) 315 Grand Central 
Station, Chicago 7, Illinois. 

Charles F. Luce, (A) 206-7 Denny Build- 
ing, Walla Walla, Washington. 

Max G. Morgan, (A) 820 Braniff Build- 
ing, Oklahoma City 2, Oklahoma. 


Members * 


Allen K. Penttila, (B) T. M., The Sher- 
win Williams Co., 3423 Piedmont Ave- 
nue, Oakland 11, California. 


Austin L. Roberts, Jr., (A) National 


Ass’n of R. R. & Utilities Com’rs., 7413 
wi P. O. Building, Washington 25. 


Francis Shackelford, (A) 1220 C. & S. 
Bank Building, Atlanta 3, Georgia. 
Alan E. Silvius, (B) 1225—3rd Avenue. 

San Francisco 22, Calif. 

Howard R. Steffen, (B) A.T.M., The 
Spool Cotton Co. & Affiliated Co’s., 
745 Fifth Avenue, New York 22, N. Y. 

Clifford A. Stein, (A) Amarillo Building, 
P. O. Box 550, Amarillo, Texas. 


* Elected to membership January, 1949, 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear- 
ing in the JourRNAL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission ....$1.00 


‘‘Transit’’ by E. M. Reidy, Assistant Chief Counsel, The I. C. C.— 
reprint from June, 1947 issue of ICC PRactTITIONERS’ JOURNAL 
—while they last ........... ee 35 





Attorney General’s Manual on the Administrative Procedure Act— 
prepared by the Department of Justice, 1948,—reproduced by 
ICC Practitioners’ Association, February 1948 JournaL—while 
EET TIE chcsiidisininlstnscsdaiianit ‘ me 35 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC PRactTITIONERS’ JOURNAL, June, 1948—while they . 
NS iaeiaiesaancicieh tina ttiitibsnniieanisc enacbieniilntindebne 3 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C._—Revised 1947 
Editjon, prepared by Committee on Education for Practice .... .50 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland ................ 15 


The Lives of the Interstate Commerce Commissioners and the Com- 
mission’s Secretaries by Clarence A. Miller—while they last .... 1.25 
(Originally sold at $2.50 per volume). 


Decisions of the Supreme Court of the United States of Importance 
to Practitioners before the I. C. C.—prepared by Harold D. 
McCoy, Examiner—now Assistant Chief Examiner—in 1940, 
with assistance of Messrs. Gerry, Norris and Reidy of the Com- 
mission’s staff—while they last 
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